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IN THE 


United States Conit of Appeals 

District of Columbia. 


No. 9826. 


BALTIMORE AND OHIO RAILROAD COMPANY, a 

Corporation, Appellant, 

v. 

ROSA POSTOM, Administratrix of the Estate of Isabel 

Postom, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


I. JURISDICTIONAL STATEMENT. 

This is a wrongful death case brought by the adminis- 
t ratrix of the deceased who, prior to her death, was a resi¬ 
dent of the District of Columbia. The appellant does busi¬ 
ness in the District of Columbia. Jurisdiction in the 
District Court was therefore founded upon $ 11-306, Dis- 
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trict of Columbia Code (1940) (R. S., D. C., § 763; Feb. 27, 
1877, 19 Stat. 253, ch. 69, §2.) 

This appeal was taken under the authority of § 17-101, 
District of Columbia Code (1940) (Feb. 9, 1893, 27 Stat. 
435, ch. 74, § 7; Mar. 3, 1901, 31 Stat. 1225, ch. 854, §226; 
Mar. 3, 1921, 41 Stat. 1312, ch. 125, § 12.) 

H. STATEMENT OF THE CASE. 

This case arose out of a collision between a Baltimore 
and Ohio Railroad freight train and an automobile owned 
and operated by one Osborne McKinney, on December 10, 
1945. The accident occurred at the Millrace Crossing in 
Bladensburg, Maryland. The appellee, plaintiff below, 
Rosa Postom, is the administratrix of one Isabel Postom 
who was a passenger riding in the front seat of the Mc¬ 
Kinney automobile and who was killed in this accident. 
Rosa Postom brought suit under the Maryland Wrongful 
Death Statute to recover the pecuniary losses which she 
suffered individually by the death of her daughter, Isabel 
Postom, and to recover on behalf of Clara Mae Lynch, the 
four year old daughter of Isabel Postom, the pecuniary 
loss which Clara Mae Lynch suffered. The case went to the 
jury upon denial of appellant’s motion for a directed ver¬ 
dict and the jury found for the plaintiff and fixed the 
damages at zero for the plaintiff administratrix in her own 
right, and at $7,500 for Clara Mae Lynch, the deceased 
woman’s daughter. 

Briefly stated, the facts were as follows: On the evening 
of December S£, 1945, a Saturday, Osborne McKinney drove 
Isabel Postom and her sister, Ordelia Lanford, to a C. I. O. 
club located at 10tli and M Streets, N. W., in Washington 
(App. 32, 33). Some time after midnight (App. 33) 
the group left the club in McKinney’s car and drove out 
to Bladensburg road, past the Peace Cross, turned right 
on a narrow dirt road (App. 10) which was one of sev¬ 
eral means of access to a small settlement lying east of 
the Baltimore and Ohio tracks in that vicinity. 
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McKinney’s car, proceeding at a rate of some ten miles 
an hour, (App. 12) attempted to cross the railroad, 
tracks where this small dirt road crossed the tracks, 
namely, at a point known as the Millrace Crossing. In 
attempting to cross the tracks the car became lodged on the 
tracks with the left front and left back wheel off of the 
crossing, and the left front wheel down between the rails 
(App. 11, 12, 38). 

The car remained on the crossing one, (App. 19) two 
(App. 36, 37) or a few (App. 37) minutes. While the 
party was in the car, they became aware of the approach 
of a Baltimore and Ohio train, whereupon McKinney, the 
driver, and the Lanford girl who was in the rear seat of 
this two-door sedan, removed themselves from the auto¬ 
mobile (App. 13, 34). Isabel Postom remained in the 
car until it was struck by the train (App. 20, 36). She was 
severely injured and died without regaining consciousness. 

The court instructed the jury that there was no evidence 
of any carelessness or negligence with respect to the opera¬ 
tion of the train (App. 78) and the case went to the jury 
on the sole issue of whether or not the crossing was negli¬ 
gently maintained in an unsafe condition and, if so, whether 
or not the condition of this crossing was the proximate 
cause of the injury and death of Isabel Postom. 

McKinney was the principal witness for the plaintiff. 
He testified that the crossing was made of gravel 
(App. 14, 15), and that because of this method of construc¬ 
tion, his left front wheel was caused to slide off of the 
north side of the crossing and to become lodged between 
the rails (App. 14). The Railroad employees who were 
called to the scene of the accident all testified as to the 
presence of marks on the ballast and on the rails (App. 28, 
39, 53 57,62) which indicated that the McKinney automobile 
had missed the crossing upon approaching it and had been 
driven directly onto the rails instead of onto the crossing. 
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Pictures of the crossing were introduced in evidence 
upon the stipulation of all counsel (App. 50) that the 
pictures were of the crossing in question and were taken 
on December 12, three days after the accident. The pic¬ 
tures disclose a hard surface crossing bounded on the ends 
between the rails with heavy raised wooden beams. 

The trial court was of the opinion, although expressing 
“grave doubt” “as to whether or not that the verdict was 
a correct one,” (App. 9) that there was a conflict in the 
evidence and, further, that there was an interpretation 
which reasonably could be placed upon McKinney’s story 
which would permit his story to fit in with the known physi¬ 
cal facts in the case. Conceivably, the theory went, Mc¬ 
Kinney, in stating that the loose gravel construction of the 
crossing caused his car to slide off of the crossing, could 
have been referring to ballast, which could per chance have 
been upon the top of the crossing, (App. 9) admit¬ 
tedly made of amesite and wood. On this ground, the Court 
denied the defendant’s motion for a judgment non obstante 
veredicto and the defendant’s motion for a new trial. 

m. STATUTES INVOLVED. 

Annotated Code of Maryland, Flack (1939) Article 67. 

Negligence Causing Death. 

Sec. 1. Whenever the death of a person shall be caused 
by wrongful act, neglect or default, and the act, neglect or 
default is such as would (if death had not ensued) have 
entitled the party injured to maintain an action and re¬ 
cover damages in respect thereof, the person who would 
have been liable if death had not ensued . . . shall be liable 
to an action for damages, notwithstanding the death of the 
person injured. . . . 

Annotated Code of Maryland, Flack (1939) Article 23. 

Sec. 216. It shall be lawful for such corporation, when¬ 
ever it may be necessary in the construction of its road, to 
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cross any road, highway or stream of water . . . but said 
corporation shall, without unnecessary delay, place such 
road or highway or stream in such condition as to not im¬ 
pair its former usefulness. ... | 

IV. STATEMENT OF POINTS. 

The appellant states that the points upon which it in¬ 
tends to rely on the appeal in this action are as follows: 

1. In this personal injury case founded on the alleged 
negligence of the defendant, the evidence fails to support 
the verdict of the jury either with respect to negligence or 
proximate causation. Accordingly, the trial court should 
have 

(a) Granted defendant’s motion for a directed ver¬ 
dict, or ; 

(b) Granted defendant’s motion for judgment notwith¬ 
standing the verdict, or at least 

(c) Granted defendant’s motion for a new trial. 

2. The evidence clearly shows that plaintiff’s decedent 
was guilty of contributory negligence as a matter of law. 
Accordingly, the trial court should have 

(a) Granted defendant’s motion for a directed ver¬ 
dict, or 

(b) Granted defendant’s motion for a judgment notwith¬ 
standing the verdict, or at least 

(c) Granted defendant’s motion for a new trial. 

3. The trial court declined to instruct the jury specifi¬ 
cally that plaintiff’s decedent was under a duty to keep a 
lookout for approaching trains while the car in which she 
was riding was approaching and was lodged on defendant’s 
tracks. Failure to so instruct the jury was prejudicial 


error. 
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4. The trial court declined to instruct the jury that a 
verdict must be brought in for the defendant unless they 
found (among other findings) that some defect in the cross¬ 
ing caused the automobile in which plaintiff’s decedent was 
riding to slide off of the crossing and become lodged be¬ 
tween the rails. Failure to so instruct the jury was preju¬ 
dicial error. 


V. SUMMARY OF ARGUMENT. 

It is the appellant’s contention that under the law it 
should be required to respond in damages only if the injury 
in question was caused by its negligence. The appellant 
submits that in a case such as the present one where the 
verdict of the jury is clearly based on sympathy for the 
infant daughter of the deceased, where the story told by 
the plaintiff’s only witness with information as to the acci¬ 
dent itself simply cannot be reconciled with known and ad¬ 
mitted physical facts, then it is the duty of the trial court 
to set aside the finding of the jury and either enter judg¬ 
ment for the defendant or, at the very least, to order a new 
trial. Where the trial court fails to take such action, it is 
the duty of the Court of Appeals to do so, particularly in 
a case where the statements, in the record, of the trial 
court and in his written memorandum accompanying his 
decision indicate the court felt that the verdict was im¬ 
proper but was under a misapprehension as to the extent 
of his power to correct a known wrong. 

The appellant also takes the position that the record 
discloses that appellee’s decedent was guilty of contribu¬ 
tory negligence, as a matter of law, in remaining in the 
automobile until the automobile was struck by the train; 
that she had time to get out was demonstrated by the fact 
that her sister, who was riding in the back seat of this two- 
door automobile, got out. Further, the record clearly dem¬ 
onstrates that this approaching train was plainly audible 
and plainly visible for a considerable time before it reached 
the automobile. 
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With respect to the instructions, the appellant feels that 
it was entitled to an entirely clear and concise statement to 
the jury in this case of the fact that the plaintiff’s de¬ 
cedent had a duty to keep a lookout for approaching trains 
while the car was approaching and was lodged on the cross¬ 
ing and, further, to the effect that any defect in this cross¬ 
ing, if there was one, must have been responsible for, or 
the cause of, McKinney’s car leaving the road and coming 
to rest on the tracks as distinguished from the crossing, if 
the appellant was to be held liable. 

It is our contention that on the record in this case the 
trial court should have directed a verdict for the appellant, 
or set aside the jury verdict and entered judgment for the 
appellant or, at the very least, ordered a new trial. 

VI. ARGUMENT. 

1. Introduction. 

Statistics show that plaintiffs win verdicts in 66 to 75% 
of the cases which are submitted to juries for decision. 1 It 
stands to reason that defendants are not wrong on the sub¬ 
stantive law to the extent that the statistics would indicate. 
It must be that there are a substantial number of cases in 
which plaintiffs’ recoveries are predicated on jury-made 
rules of liability or on a jury’s refusal to follow and apply 
a court’s instructions in order to exercise its own judg¬ 
ment on the issue of who can best bear a loss and, there¬ 
fore, should bear the loss without regard to the issue of 
fault. 

It is to be expected then that the courts would have, by 
a process of exclusion, limited somewhat the field in which 
the free exercise by the jury of its discretion is to be left 
unreviewed. While consistently upholding the principle 
that the issue of credibility of testimony is for the jury, 
the courts continue to recognize that testimony must meet 
some minimum test of credibility before that issue is left 
to the jury. Thus, if oral testimony necessarily conflicts 

i Sec James, Accident Liability: Some Wartime Developments (1946), 55 
Yale L. J. 364 at 373 and studies there cited. 
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with incontrovertible or admitted physical facts, a verdict 
which must rest upon that oral testimony cannot stand. 
Similarly, if oral testimony, which is the sole support for 
a needed element in a plaintiff’s case, inevitably conflicts 
with known physical, mechanical or natural laws, the ver¬ 
dict cannot stand. As a corollary proposition, the jury is 
not entitled to engage in surmise, speculation or conjecture 
where no positive testimony or reasonable inference from 
positive testimony supplies a needed element. 

The validity of these three propositions is apparent from 
their very statement and they are amply supported by the 
authorities as will hereafter be shown. When these propo¬ 
sitions are applied, it will be apparent that this is a case 
where negligence has not been proved by substantial testi¬ 
mony and where proximate causation has not been proved 
by substantial testimony. It will further appear that plain¬ 
tiff’s decedent must, in the very nature of the case, have 
been guilty of contributory negligence sufficient to bar re¬ 
covery. 

True it is that there is some confusion in this record in 
minor and irrelevant details. It is also true that the ap¬ 
pellee’s principal hope that this verdict will stand rests 
on this confusion. But once the essential evidence is care¬ 
fully analyzed in the light of the requirements which the 
plaintiff’s case must meet, and in the light of known facts 
and human experience, it is clear that the verdict in this 
case cannot be permitted to stand. 

2. Once the Physical Facts Rule is Applied There is No 

Evidence of Negligence. 

Appellee’s complaint against the Railroad Company in 
this case is founded upon negligence. At first the claim 
was predicated on the charge that the train of the defen¬ 
dant was operated in a negligent manner (App. 2). 
At pretrial the claim was broadened and the general charge 
of negligence in the complaint was given content by coun¬ 
sel’s assertion that the Millrace Crossing was negligently 
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maintained in an unsafe condition (App. 5). At the 
trial there was a failure of proof on the issue of negligent 
operation of the train and the trial judge properly took this 
issue away from the jury with a preemptory instruction 
(App. 78). Therefore, the sole remaining issue of neg¬ 
ligence concerns the condition of the crossing. Appellee, 
as the plaintiff below, was obviously under the duty of 
proving that the crossing was negligently maintained in a 
defective condition. Failure of proof on this issue is fatal 
to the plaintiff’s case. 

Since we assume that this court is primarily interested, 
on this appeal, in the evidence which was offered by the ap¬ 
pellee and in any admitted facts which are in the record, 
we wish merely to refer to the fact that Osborne McKin¬ 
ney, appellee’s one witness on the condition of the crossing, 
had made statements, when interviewed three days after 
the accident, which were diametrically opposed to his testi¬ 
mony at the trial, and to point out that McKinney’s earlier 
statements are reproduced in the printed appendix (App. 
20, 21,22, 58, 59). Similarly, we wish merely to call attention 
to the fact that McKinney, as the driver of the car, had a di¬ 
rect personal interest in the outcome of this ease, namely, 
his own exculpation. In any event, for our purposes here 
the testimony which he gave at the trial is insufficient to 
support appellee’s recovery. 

McKinney was the driver of the car in which the Postom 
girl was riding. It is clear from the record and from Alc- 
Kinney’s own story that the car became lodged on the 
tracks off of the crossing. In order to explain this occur¬ 
rence, McKinney testified that the crossing was graveled in 
the middle (App. 38) that between the rails where cars 
were supposed to cross there was a gravel bed (App. 14) 
that the crossing consisted of gravel “just piled in there 
loose in the space between the rails with nothing to hold 
■it together (App. 15) and, further, that the crossing 
was but eight feet wide (App. 17). His story 
was that this condition of the crossing caused his 
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left front wheel to slide off the north shoulder of 
the crossing and, hence, down onto the ties and ballast from 
which he was unable to extricate it because the rails 
reached six inches above the ties and ballast (App. 12). 
McKinney stated that his conclusions with respect to the 
condition of the crossing and the manner in which the ac¬ 
cident occurred were reached some 40 hours after the acci¬ 
dent when he returned to the scene of the accident and 
searched for the pocketbooks of his passengers (App. 18, 

14 ). 

It is conceded that if McKinney’s story stood alone, some 
argument could be made to the effect that this crossing was 
negligently maintained. Even in this state of affairs, how¬ 
ever, it is not at all clear that a jury could properly find 
that a gravel crossing is necessarily a negligently con¬ 
structed one. 

McKinney’s story, however, does not stand alone in this 
record. In evidence are three pictures of this crossing 
which were introduced upon the demand of appellee’s coun¬ 
sel and accompanied by the stipulation of record that the 
pictures were taken on December 12, the third day after 
the accident (App. 50) some 40 hours after Mc¬ 
Kinney viewed it. The condition, the structure and the 
materials used in the construction of this crossing are thus 
admitted facts in this case. The pictures clearly disclose 
that the crossing was made of a firm material such as ma¬ 
cadam or amesite. They further disclose that the north 
and south ends of the crossing between the rails consisted 
of square wooden beams which are level on top and were 
raised slightly above the level of the amesite. It is also 
apparent from the pictures that the crossing, in width, is 
not only more than twice the width of an automobile (as 
may be determined from automobile tracks on the cross¬ 
ing), but it is substantially wider than the travelled por¬ 
tion of the highway and in fact wider than the road itself. 
It is submitted that these facts concerning this crossing 
are admitted, incontrovertible, physical facts in this case. 
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We thus have a case where the only testimony offered on 
behalf of appellee, plaintiff below, which could by any 
stretch be held to meet the minimum requirements of proof 
on the issue of negligence, is fundamentally, diametrically 
and irreconcilably in conflict with the admitted physical 
facts in the case. 

McKinney himself may be cited as authority for this 
proposition. When confronted with the pictures he flatly 
stated that the crossing was simply not the crossing which 
he saw when he returned to the scene of the accident. 2 He 
said that it was located in the same place, as he could tell 
from surrounding objects, but that the condition was differ¬ 
ent. One of his reasons for so stating was that the crossing 
had been made of gravel but “this picture don't show no 
gravel” (App. 38). 

It is clear under the authorities that where oral evidence 
conflicts with physical facts, the physical facts control and 
that a verdict wdiich must be based upon the oral evidence 
must fall. 

Decisions of Federal and State courts stating and ap¬ 
plying this proposition are legion. Collections of cases may 
be found in 8 A. L. R. 789 and in the tables of decisions 
supplementing that annotation, and there are a large num¬ 
ber of cases digested in the West Digest System under 
Evidence, Key No. 588. 

There are numerous accident cases in which the physical 
facts rule has been applied in rejecting testimony. In Lee 
Way Motor Freight v. True, 165 F. 2d 38 (C. C. A. 10th 
1947), the court set aside a jury verdict for the plaintiff 
based on oral testimony that plaintiff’s truck was on the 
right hand side of the roadway on a bridge because meas¬ 
urements and investigations made by the state police and 
other disinterested witnesses indicated that the accident 
would not have occurred had plaintiff’s story been correct. 
Tire and skid marks on the roadway and rails, and the 

2 The record is not clear as to when McKinney returned to the scene. In 
one place he said that he went back on “Monday evening” (Dec. 10) (App. 
14). Earlier he had said he was there on Dec. 12 (App. 21). 
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position of the trucks after the accident, were held to be 
physical facts which were controlling. Chambers v. Shelley 
Oil Co., 87 F. 2d 853 (C. C. A. 10th 1937), is a similar case. 
In the state courts there is the recent case of Cofran v. 
Swanman, 29 N. W. 2d 448 (Minn. 1947), W’here skid marks 
and the position of cars were physical facts and, hence, 
controlling. Some courts have refused to apply the physi¬ 
cal facts rule in tire mark cases. However, an examina¬ 
tion of those cases indicates that the court recognizes the 
rule but is of the view that the physical facts themselves 
have not been adequately proved. See, for instance, Elzig 
v. Gudwangen, 91 F. 2d 434 (C. C. A. 8th 1937). In the case 
at bar there can be no such problem for here the physical 
facts are admitted. 

There are a substantial number of cases holding that a 
plaintiff’s testimony to the effect that he looked and lis¬ 
tened but did not see an approaching train, must be dis¬ 
regarded by the jury unless it is shown that the train was 
not visible or audible for some specific reason. There are 
numerous Maryland cases on this point, all reiterating the 
following statement: 

“When a witness testifies that he did not see or hear 
a certain object which, if he had actually looked and 
listened, he must necessarily have seen and heard, his 
testimony is not w’orthy of consideration.” 

Baltimore Transit Co. v. Young, 56 A. 2d 140 (Md. 

1947). 

Wallace v. Foivler, 183 Md. 97, 36 A. 2d 691 (1944). 

This court has recently so held. In Landfair v. Capital 
Transit Co., 165 F. 2d 255 (App. D. C. 1948), the court said: 

“The fact of the collision produces the inevitable 
conclusion that appellant must have seen the oncoming 
streetcar if she actually looked.” 

For an interesting Circuit Court of Appeals opinion on this 
specific question see Bash v. B<£0. RR. Co., 102 F. 2d 48 
(C. C. A. 3d 1939). 
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Physical facts have been determined from photographs. 
In B<&0. RR. Co. v. Muldoon, 102 F. 2d 151 (C. C. A. 3d 
1939), the court rejected a plaintiff’s story that his view of 
the railroad track was obstructed at a point 50 feet from 
the crossing, where he allegedly stopped, on the basis of 
plats and photographs which demonstrated that at that 
point he would have had an unobstructed view of some 
2,000 feet. The court held: 

“The principal question raised by the appeal is 
whether the court should not have declared the plain¬ 
tiff guilty of contributory negligence as a matter of 
law and directed a verdict for the defendant. 

In determining this question the testimony must be 
read in the light most advantageous to the plaintiff, 
all conflicts therein being resolved in his favor, and 
he must be given the benefit of every fact and inference 
which may reasonably be deduced from the evidence, 
(citing cases) Nevertheless any testimony which is 
contradicted by clearly proved and incontrovertible 
physical facts must be rejected.” 

In Brett v. Philadelphia Transportation Co., 154 Pa. Super 
429, 36 A. 2d 230 (1944), the court rejected the testimony 
of the plaintiff to the effect that his automobile was struck 
by a trolley as he was crossing the tracks on the basis of 
photographs showing that the whole front end of the auto¬ 
mobile was damaged and that the damage to the trolley was 
limited to the side. This decision presents a problem which 
is directly analogous to that presented by the case at bar. 

While a review of the recent decisions of the Court of 
Appeals has disclosed no case where a jury verdict has 
been ordered set aside on the physical facts rule stated in 
so many words, the rule has been recently recognized in 
Childs v. Radzevich, 78 App. D. C. 235, 139 F. 2d 374 
(1943). Former Chief Justice Groner said: 

“But in this class of cases [accident], as we have 
found, it sometimes happens that the physical facts 
shown speak more effectively than the words of wit¬ 
nesses.” 
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Certainly the test for when a court may direct a verdict 
or enter judgment notwithstanding a verdict, as stated in 
this jurisdiction, must of necessity include the physical 
facts rule in principle. The accepted statement of the test 
is to be found in Shewmaker v. Capital Transit Co., 79 App. 
D. C. 102,143 F. 2d 142 (1944). 

“The rule applicable in the District of Columbia on 
a motion for a directed verdict, in an action founded 
upon negligence, is that the evidence must be construed 
most favorably to the plaintiff; to this end he is en¬ 
titled to the full effect of every legitimate inference 
therefrom; if upon the evidence, so considered, reason¬ 
able men might differ, the case should go to the jury; 
if, on the other hand, no reasonable man could reach 
a verdict in favor of the plaintiff, the motion should 
be granted; a mere scintilla of evidence is not suffi¬ 
cient; the question is not whether there is any evidence, 
but whether there is any upon which a jury can prop¬ 
erly proceed to find a verdict for the party upon whom 
the onus of proof is imposed; the burden being upon 
the plaintiff to establish the negligence and injury 
alleged, if the evidence fails adequately to support 
either element the motion should be granted. The same 
rule is applicable on a motion to set aside the verdict 
under Rule 50 of the Federal Rules of Civil Procedure. 
(Emphasis supplied) 

If the reasonable man test has any content whatsoever, if 
it can ever be applied, it must apply in the case where ad¬ 
mitted physical facts demonstrate that the appellee’s one 
witness lias told a story which is palpably impossible. 

There is a more recent decision of this court, namely, the 
case of Simmonds v. Capital Transit Co., 79 App. D. C. 371, 
147 F. 2d 570 (1945), which should be considered. It is 
particularly relevant here because of its usefulness in in¬ 
terpreting the approach to the ease at bar which was taken 
by the trial judge, Justice Morris, since in the Simmonds 
case Justice Morris was the trial judge and since in that 
case he granted a motion for judgment non obstante vere¬ 
dicto because he felt that the physical facts controverted 
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the plaintiff’s story and since in that case he was reversed. 
See memorandum opinion of Justice Morris with the pa¬ 
pers in Simmonds v. Capital Transit Co., Civil Action No. 
16120, Appeals No. 8783. In reversing this decision of the 
trial court, the opinion by Associate Justice Justin Miller 
makes no reference to the physical facts point. Stating 
that there was a conflict in the evidence, the opinion reads: 

“Assuming the correctness of appellant’s testimony, 
he, as a pedestrian, had the right of way and appellee’s 
motorman was, as a matter of law, upon notice that lie 
had it; as a consequence of which the motorman was 
under a duty to keep a lookout and to take proper 
steps to avoid an accident. In other words, construing 
the evidence most favorably to appellant and giving 
to him the full effect of every legitimate inference 
therefrom—as the law requires—reasonable men 
might well differ in their conclusions, upon the evi¬ 
dence so considered. No more is required to sustain 
the verdict against a motion for judgment n.o.v.” 

If this statement means that in every case the court must 
assume the correctness of plaintiff’s testimony and then 
determine whether any reasonable man would believe it, 
the statement is meaningless. We submit that the true rule 
is at the very least the rule stated in the Shewmaker case, 
a case in which Associate Justice Miller also wrote the 
opinion. There the court states that the reasonable man 
test is to be applied to the evidence issue by issue to deter¬ 
mine whether or not there is evidence on which a jury may 
properly find as it did, whether or not the evidence issue 
by issue adequately supports the verdict. 

There are numerous Supreme Court cases in which the 
evidence of a party has been disregarded on the ground 
that it was incredible or unworthy of belief. See Southern 
Railway v. Walters, 284 U. S. 190 (1931); Atlantic Coast 
Line Railway v. Temple, 285 U. S. 143 (1932); Pa. Railroad 
v. Chamberlain , 288 IJ. S. 333 (1933), recently cited by this 
court in Curley v. United States, 160 F. 2d 229 at 240 (App. 
D. C. 1947). Galloway v. United States, 319 U. S. 372 
(1943). 
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In this connection the caveat of Professor McBain in a 
recent article in 31 California Law Review at page 454 is 
relevant: 

“It is obvious that if rules of substantive law are 
to mean anything, if they are to be applied to actual 
controversies, if they are to be more than statements 
recorded in law books, appropriate means must be em¬ 
ployed to prevent juries from disregarding them. ,, 

These means can only be some proper standards for evalu¬ 
ating evidence to see that testimony on the essential sub¬ 
stantive law elements of liabilitv meets some minimum test 
of credibility. Under any test the appellee, plaintiff below 
in this case, has made no affirmative showing of negligence 
on the part of this defendant on which the jury verdict can 
properly be based. It was error to permit this case to go 
to the jury; it was error to permit the verdict to stand. 

3. Since Plaintiff’s Only Testimony on the Subject of Proxi¬ 
mate Cause Conflicts With Known Scientific, Physi¬ 
cal and Natural Laws, There is No Evidence of Proxi¬ 
mate Cause. 

It is fundamental that the plaintiff in a case such as this 
one must carry the burden of showing not only that the de¬ 
fendant was negligent but, in addition, that defendant’s 
negligence was the proximate cause of plaintiff’s injury. 
As before on the subject of negligence, appellee’s only evi¬ 
dence on the subject of proximate cause is the testimony of 
Osborne McKinney. As before, his testimony is inadequate. 

Briefiv, McKinnev testified that since the crossing was 
made of soft gravel, the crossing was unsafe and his left 
front wheel slid off of the north edge of the crossing down 
onto the cross ties and ballast between the rails (App. 38). 

What happens to McKinney’s testimony on the essential 
element of proximate causation when it is reviewed in the 
light of the pictures? In the first place, McKinney’s theory 
of why he left the crossing (it should be noted that his 
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testimony is nothing but theory, nothing but a guess which 
he arrived at some 40 hours, at least, after the accident, 
(App. 18)) is directly controverted by the pictures. 
This crossing was a hard-center, hard-shoulder crossing, 
there was no soft gravel bed from which his wheel could 
slide, as the pictures plainly show. It is therefore clear 
that the accident could not have happened in the way Mc¬ 
Kinney says it did. If McKinney’s testimony as to how 
and why this accident happened is disregarded, as we sub¬ 
mit is must be, then the record is bare of any evidence 
establishing proximate causation, and the verdict of the 
jury cannot then be permitted to stand. 

“The plaintiff was bound to remove the issue of 
proximate cause from the realm of speculation by 
establishing facts affording a logical basis for the in¬ 
ferences which he claims.. . . We conclude that for the 
court to have found proximate cause upon facts con¬ 
tained in the finding would be to find it upon no more 
substantial basis than a surmise or conjecture. This 
the law will not permit.” (Emphasis supplied) 

Vastola v. Connecticut Protective System , 133 Conn. 
18, 47 A. 2d 844, 165 A. L. R. 1251 (1946). (Re¬ 
versing a jury verdict). 

Furthermore, even if McKinney’s bare statement that he 
drove onto the crossing and was forced off, or slid off, were 
a sufficient statement of facts to raise a jury question on 
the subject of proximate causation, this statement itself is 
not an adequate basis for the jury’s finding. The pictures 
reveal that the road leading up to the crossing is straight 
for some distance. The crossing itself is wider than the 
travelled portion of the road. McKinney’s car was trav¬ 
elling at a speed of 10 miles per hour (App. 12).; He 
would have the jury believe that his forward motion at this 
rate, which amounts to nearly twenty-five feet per second, 
was suddenly converted into a sideways motion within the 
narrow four foot space between the rails on the crossing 
by some force beyond his control. There is no testimony of 
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any bump or shock or jolt which would have accompanied 
such a drastic, forced change of direction. Besides, the 
very construction of the crossing would tend to keep an 
automobile which was ever on the crossing from sliding off 
of the side since the wooden beam, as is apparent from the 
pictures, was actually raised above the surface of the 
crossing. 

Such a story, such a theory, is palpably impossible. 
Under the cases cited in the preceding section of this brief, 
it must be disregarded. 

“Moreover, evidence may be completely disregarded 
as without probabitive force if it is manifestly incredi¬ 
ble when tested by physical laws in the light of incon¬ 
trovertible facts.” 

Jarman v. Philadelpliia-Detroit Lines, 131 F. 2d 728 
(C. C. A. 4th 1942). 

“This court has repeatedly stated that the courts 
are not required to believe that which is contrary to 
human experience and the laws of nature, or which 
they judicially know to be incredible. Though the case 
be heard as upon a demurrer to the evidence, the court 
will not stultify itself by allowing a verdict to stand, 
although there may be evidence to support it, w’hen the 
physical facts demonstrate such evidence to be untrue 
and the verdict to be unjust and unsupported in law 
and in fact.” 

Johnson v. R. F. <£ P. Ry. Co., 160 Va. 766,169 S. E. 

603 (1933). 

Under the Maryland Statute the appellant was required 
to maintain a crossing which did not impair the “former 
usefulness” of the highway. Md. Code, Annot., Art. 23, 
§ 216 (Flack, 1939). A similar statute has been held to re¬ 
quire crossings no wider than the travelled portion of the 
highway. Schucnimann v. Director General of Railroads, 
177 Wis. 218, 187 N. W. 983, (1922). This crossing met 
these tests as the pictures plainly show. But even if it did 
not, there can be no liability upon the appellant where on 
the record, as in this case, there is not even a scintilla of 
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credible evidence that the crossing contributed in any way 
to the fact that McKinney’s car became lodged on the 
tracks. 

At the very least, appellant had the right to have this 
bare question of proximate causation put directly to the 
jury. An instruction was requested and urged which would 
do just this (App. 69-71). It was refused on the ground 
that the general charge would adequately cover the point 
(App. 72). It would seem to be clear that where there 
is but one theory, even, of proximate cause in the case, it is 
error to refuse to instruct the jury that they must believe 
the theory before they can find for the plaintiff. 

4. The Verdict Cannot be Supported by Mere Speculation 
and Lawyers’ Theories of What Might Have Occurred. 

Counsel for the appellee, faced with the undeniable con¬ 
flict between the pictures and McKinney’s testimony, were 
hard put to develop a workable approach to this case for 
the court and jury. For a fleeting moment they had the 
car stuck on the crossing (App. 69) but the trial judge 
quickly put the car back down on the track (App. 69). 
Thereupon the novel theory was developed that McKinney 
was talking all the time about the crossing that the pictures 
showed, but that he meant that some of the ballast had 
worked its way up onto the surface of the crossing and this 
ballast was what he had in mind when he used the word 
“gravel”. 

One major difficulty with this revision of McKinney’s 
testimony is that it simply won’t fit. McKinney specifi¬ 
cally said that the crossing was graveled in the middle 
(App. 38). He referred to a gravel bed (App. 14) between 
the rails. He and counsel discussed the gravel which was 
loosely piled into the space between the rails with nothing 
to hold it together (App. 15). These are expressions 
which have a common everyday significance. Not by any 
stretch of the imagination can they be made to refer to a 
few pieces of ballast scattered at random on an amesite 
crossing. 
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Another major difficulty with this rationalization is that 
McKinney specifically repudiated it. One of his reasons 
tor stating that the crossing shown in the pictures w-as not 
the crossing he testified about was, “this picture don’t 
show no gravel” (App. 38). 

In the light of these facts counsel’s theory adopted by 
the trial judge in his memorandum opinion (App. 9), 
simply cannot be regarded as in any way based upon any 
evidence in the case. It is mere speculation, mere surmise, 
mere conjecture. 

McKinney’s own story was just a guess formed on his 
later visit to the crossing (App. 18). The theory pro¬ 
posed by counsel and adopted by the court was another 
guess allegedly based upon, but not actually reconcilable 
with, McKinney’s speculation. Where are the facts on 
which a verdict must be based? WKere is the evidence to 
support these guesses? 

Nothing could be clearer than that a jury’s verdict must 
have a firmer evidentiary foundation than this one has. 
Speaking of the test to be applied to determine when a 
court may direct a verdict or enter judgment notwithstand¬ 
ing the verdict, the Supreme Court of the United States 
recently said: 

“Whatever may be the general formulation, the essen¬ 
tial requirement is that mere speculation be not al¬ 
lowed to do duty for probative facts after making due 
allowance for all reasonable possible inferences favor¬ 
ing the party whose case is attacked.” (Emphasis 
supplied) 

Galloway v. United States, 319 U. S. 372 (1943) 

This court is clearly on record on this issue. In Kenney v. 
Washington Properties, 76 App. D. C. 43, 128 F. 2d 612 
(1942) the court had before it this very problem. In sus¬ 
taining a directed verdict for the defendant below in a case 
where deceased had fallen through an open hotel window, 
the court said: 
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“It is just as reasonable to infer that the fall was 
occasioned by a heart attack, or from over indulgence, 
or in half a dozen other ways if one’s imagination is 
to be given full vent. Finally, if it be assumed that the 
accident happened as appellant contends, there would 
still be nothing to show causal connection between the 
physical arrangements and the fall. In this view, the 
court had no alternative but to take the case from the 
jury. We have often said that, while a satisfactory 
conclusion may be reached through an inference from 
established facts, there must still be facts proved from 
which the inference can be drawn. No inference of 
fact may be drawm from a premise which is wholly un¬ 
certain. Benedict v. Potts, 88 Md. 52, 40 A. 1067, 41 
L. R. A. 478. 

We have carefully considered the cases cited in ap¬ 
pellant’s brief, but we find in none of them anything 
which is inconsistent with this rule or which would per¬ 
mit a recovery in a case wholly barren of evidence 
showing either negligence or proximate cause. To 
have submitted the case to the jury would have been to 
invite guess and conjecture. A verdict based upon 
either could not be sustained.” 

In Franklin v. Skelley Oil Co., 141 F. 2d 568, 153 A. L. R. 

160 (C. C. A. 10th 1944), the court said: 

“The verdict of a jury must be based upon some¬ 
thing more than mere speculation and conjecture. It 
is not sufficient to show a set of circumstances bringing 
the theory of appellants within the realm of possibili¬ 
ties, nor can the theory itself furnish the deficiency; 
the evidence must bring the theory to the level and 
dignity of probable cause.” 

On this problem, the Virginia court said: 

“His case cannot be made stronger than he has made 
it himself. The failure to give any clear and satisfac¬ 
tory account of, or reason for, the collision, will not 
justify a judgment based on speculation or sympathy.” 

Harris v. Howerton, 169 Va. 647, 194 S. E. 692 
(1938). 
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There is nothing in the present record which supplies the 
deficiency. To the extent that this verdict was based on 
anything other than sympathy, it was based on speculation 
and conjecture, on a surmise as to what occurred, which 
surmise is itself, in view of the known facts, highly im¬ 
probable, if not impossible. 

5. The Record Affirmatively Shows That Isabel Postom Was 
Guilty of Contributory Negligence. 

Isabel Postom was a passenger in the front seat of the 
McKinney automobile (App. 13). She was laughing and 
talking all the way from the CIO Club to the scene of the 
accident (App. 33), she was not asleep (App. 19). The 
door on her side of the automobile was in good working 
condition (App. 32). Under the evidence, the McKinney 
automobile was lodged on the track near the Millrace cross¬ 
ing for a period of one (App. 19), two (App. 36, 37), or a 
few (App. 37) minutes. It was a dark, quiet night (App. 

22, 24). A freight train approaching this crossing from 
the south is plainly audible from the time it crosses Jones 
Hill, over a mile away (App. 45. 56). The train whistles 
for several crossings coming down Jones Hill until it 
reaches the Millrace Crossing (App. 24). Of utmost per¬ 
tinence here is the fact that the train whistles for the De¬ 
fence Highway crossing (App. 27), which is some 757 feet 
from the Millrace Crossing (App. 24) and did so on this 
occasion (App. 26). The engineer testified that in whistling 
for the Millrace Crossing he has to start his signal almost 
as soon as he leaves the Defence Highway crossing 
(App. 27). Therefore, in whistling for the Defence 
Highway crossing he must have begun his signal 
some 700 feet south of the Defence Highway cross¬ 
ing, which means that the whistle on the train was blown 
continually for nearly 1,500 feet. Isabel Postom was sit¬ 
ting on the side of the car from which the train came (App. 

23. The headlight of the engine is plainly visible from 
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about the time the train crosses the Defence Highway 
crossing (App. 57). Isabel Postom never warned Os¬ 
borne McKinney, the driver of the car, of the approach 
of this train (App. 22, 23). 

McKinney, the driver of the car, abandoned his car and 
retired to a place of safety. So did Ordelia Lanford, who 
was sitting in the bach seat (App. 33) of this two-door 
automobile (App. 13). 

While testimony as to the length of time during which 
the car remained lodged on the crossing is vague and con¬ 
tradictory, nevertheless, on the record, it seems to us that 
appellee is faced with a dilemma. Either the car was 
driven onto the crossing while the train was audible, and 
possibly visible, in which case Isabel Postom was negligent 
in not warning the driver of the approach of the train, or 
it was driven upon the tracks before the train was audible 
or visible, in which case Isabel Postom had ample oppor¬ 
tunity to remove herself to a place of safety after the train 
became audible, and even after the train became visible. 
Appellee contends that the car was driven on the crossing 
before the train could be seen or heard, so as to negative 
the contention that McKinney’s negligence was the sole 
cause of the accident and also the contention that Isabel 
Postom was negligent in not warning him of the approach 
of the train. Then, when the issue of contributory negli¬ 
gence in not getting out of the car comes up, appellee w r ould 
contend that the train was upon them before Isabel Postom 
had an opportunity to save herself. It is apparent that 
these two theories are mutually exclusive, and further that 
one or the other must be the story of what happened in this 
case for all purposes. 

Nothing could be clearer than the law of the State of 
Maryland, which is to be applied in this case, on the subject 
of the duty of a passenger in an automobile upon approach¬ 
ing a crossing. If the car was driven on the crossing at a 
time when the approach of the train could be detected by 
reasonable care, then Isabel Postom was, under the law of 
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Maryland, guilty of contributory negligence as a matter of 
law in not warning the driver. In Baltimore, Chesapeake 
and Atlantic Ry. v. Turner, 152 Md. 216,136 A. 609 (1927), 
the court said: 

“If, however, the passenger knows, or should as a 
reasonably cautious and prudent person know, that 
danger may follow the operation of the car in a par¬ 
ticular manner or in a particular course, it is his duty 
to take such measures as may be open to avoid it, and 
he is guilty of negligence if he fails to do so. And the 
place which a passenger occupies in an automobile is 
also important in determining whether he exercised 
reasonable care and prudence to detect and avoid dan¬ 
ger, for one on the front seat with the driver may have 
a far better opportunity of discovering any danger 
ahead in the course of the car, than one in the back 
seat.” 

In McAdoo v. State, 136 Md. 452, 111 A. 476 (1920), the 
court said: 

“It was proper to instruct the jury that it was the 
duty of all persons m the auto to look and listen care¬ 
fully for the approach of a train after the automobile 
started over the crossing, even though the watchman 
lifted the gate for them to cross; and that if the train 
could have been seen by the deceased in time to have 
warned the driver in time for the latter to have stopped 
before reaching the track on which the train was ap¬ 
proaching and did not do so or attempt to do so, the 
verdict must be for the defendant.” (Emphasis sup¬ 
plied) 

In The United Railways and Electric Company of Balti¬ 
more v. Crain, 123 Md. 332, 91 A. 405 (1914), the court said: 

“ ‘Under the facts of this case the relation that the 
plaintiff sustained to his companion Pfeutze did not 
permit him to sit dumb and inert in the vehicle, taking 
no heed of a known danger, permitting Pfeutze to 
drive into a pitfall or on a deadly railroad track, im¬ 
plicitly trusting his life and limbs to the discretion of 
his companion without a word of warning or protest.’ 
It is now the better recognized rule of law that as to 
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such a person seated as was the plaintiff, riding in a 
vehicle in mere companionship with his friend engaged 
upon mutual adventure, it is as much his duty as that 
of the driver to take observation of dangers and to 
avoid them if practicable, by suggestion and protest. 
In other words, he is required to exercise ordinary 
care to avoid in jury/’ 

On the other hand, if the McKinney car was driven onto 
the track before the train was audible, Isabel Postom was 
clearly under a duty to keep a lookout while the car was in 
this position of obvious danger. 

McAdoo v. State, 136 Md. 452, 111 A. 476 (1920), 
quoted above. 

If Isabel Postom were alive, she would not be permitted to 
testify that she looked and listened for this train but could 
not hear it or see it. 

“A person who looks, cannot possibly fail to see a 
locomotive headlight on a dark night not more than 
2 or 300 feet away‘ squarely in his line of vision, throw¬ 
ing its glare over intervening objects and making the 
darkness on either side darker by contrast’ (citing 
cases).” 

1 Moore, Treatise on Facts (1908) Section 340. 

“The noise of an approaching train in the country, 
in the stillness of midnight, is not a thing to pass un¬ 
noticed by anyone on the track, and in possession of 
the sense of hearing (citing case).” 

Moore, op. cit, supra, Section 219. 

“As to the efficiency of a locomotive whistle in pro¬ 
ducing noise, it has been said in its favor: ‘It is shrill 
and piercing, can be heard for a great distance, and 
can be mistaken for nothing else.’ * * * ‘Invariable 
human experience proves that the steam whistle of this 
coming train, in the open country, could be heard from 
a quarter to a half-mile from where it was sounded’ 
(citing cases).” 

Moore, op. cit, supra, Section 237. 
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In BSO. v. State to use of Homing , 96 Md. 67, 53 A. 672 
(1902), the Supreme Court of Maryland, in setting aside 
a jury verdict, after stating the law with respect to duties 
at crossings, said: 

“The uncontradicted evidence shows that when he 
had turned into the crossing and almost reached the 
tracks, no train was in sight. When the train did in 
fact come, he could have seen the headlight of the train 
at a distance sufficiently great to have enabled him to 
avoid the collision by the use of reasonable and ordi¬ 
nary care and prudence. The usual blasts of the whis¬ 
tle were sounded as the train came up and, further 
than that, it is almost incredible that a heavy train, 
approaching before its speed was slackened, at 50 or 
60 miles per hour, did not make noise enough, in the 
quiet of the night in the country, to have been heard 
by him if he had listened for it with proper caution. 
* * * The appellees having not been able to produce 
any explanation for his failure to avoid the train 
where, by the exercise of proper care, he might have 
seen or heard it in time to save himself, they cannot 
recover for any injury they may have sustained from 
his death.” 

In Washington, Baltimore <£ Annapolis Railroad v. State, 
140 Md. 115, 116 A. 911 (1922), deceased was killed by a 
train while he was standing on the track. It was proved 
in evidence that the train was first visible at a point 700 
feet a wav. The court said: 

“With such a showing (700 feet) there could be no 
room for a difference of opinion among reasonable 
men that the decedent was guilty of negligence of the 
grossest kind, and that such negligence directly con¬ 
tributed to the accident. If he used his eyes he must 
have seen the approaching train in time to avoid dan¬ 
ger, and if he listened he must have heard it. If he 
knew of the approach of the train, and stood near 
enough to the track to be hit, he was equally guilty of 
contributory negligence.” 
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A recent case in the Third Circuit involved a situation 
which was apparently closely parallel to the one in the 
presetn case. In Miller v. B. d 0. R. R. Co., 139 F. 2d 219 
(C. C. A. 3d 1943) the following is found as the court’s com¬ 
plete opinion sustaining the entry of a judgment, notwith- * 
standing the verdict in the District Court: 

“PER CURIAM. 

“The evidence in this case conclusively shows that 
the plaintiff chose to remain seated in an automobile 
stalled upon the tracks of the defendant’s railroad late 
at night rather than seek a place of safety while there 
was yet time and that he continued so to remain in the 
dangerous position indicated even after ample warn¬ 
ing of the approach of the train which inflicted the in¬ 
juries for which he sued the defendant company. We 
think that, in these circumstances, the trial court was 
warranted in saying as a matter of law that the plain¬ 
tiff was guilty of contributory negligence which barred 
a recovery and in entering judgment for the defendant 
n.o.v. accordingly. 

“The judgment of the District Court is therefore 
affirmed. ’ ’ 

In the light of these authorities, we submit that whatever 
may have been the true facts, on this record, as appellees 
have made it, the contributory negligence point is by itself 
determinative of the outcome in this case. 

At the very least, under the Maryland authorities, which 
plainly require a passenger to keep a lookout in a situation 
such as Isabel Postom found herself in, the appellant was 
entitled to an instruction which apprised the jury specifi¬ 
cally of this duty. Such an instruction was requested (App. 
68) and refused (App. 68). This was error. 

6. Conclusion. 

We submit that this case is not just another case in which 
a railroad company lost before the jury on a conflict of 
testimony. The record in this case is barren of credible 
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testimony of any facts which would impose liability on the 
appellant. There are no facts in the record on which in¬ 
ferences can be based which would have that effect. On the 
other hand, the record abounds with the testimony of un- 
' impeached witnesses, railroad employees to be sure, who 
described track marks of the automobile which afford the 
only logical and reasonable explanation of what happened 
here. We submit that on this record there is no room for a 
reasonable doubt that the McKinney car simply missed the 
crossing with its left wheels and attempted to cross the 
tracks at a place where that act was impossible and where 
the railroad company was under no duty to provide a way. 
Further, it is apparent from the record, as appellees have 
made it, that even after this occurred, Isabel Postom, in 
the exercise of due care for her own safety, must have had 
an extended opportunity to leave the car before the train 
hit it. Accordingly, we respectfully request that this court 
direct that the verdict be set aside and judgment for the 
defendant be entered or, at the least, that this case be 
remanded to the District Court so that the trial judge may 
determine whether a judgment notwithstanding the verdict 
or a new trial is, in his judgment, the preferable procedure. 

Respectfully submitted, 

Stephen Ailes, 

Paul F. Mickey, 

Attorneys for Appellant, 

1139 Shoreham Building, 
Washington 5, D. C. 


Steptoe & Johnson, 
Attorneys for Appellant, 
1139 Shoreham Building, 
Washington 5, D. C. 
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District of Columbia. 


BALTIMORE AND OHIO RAILROAD COMPANY, a 

Corporation, Appellant, 

v. 

ROSA POSTOM, Administratrix of the Estate of Isabell 

Postom, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 



2 


L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

362 Filed Sep 25 1946 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 36921 

Rosa Postom, Administratrix of the estate of Isabell 
Postom, Route #3, Box 159, Plaintiff , 

v. 

Baltimore and Ohio Railroad Company, a corporation, 
1508 H Street, N. W., Washington, D. C., Defendant. 

Complaint 

(For Wrongful Death) 

1. This court has jurisdiction of this matter, the amount 
involved being in excess of Three Thousand Dollars 
($3000). 

2. The plaintiff herein, Rosa Postom, is the administra¬ 
trix of the estate of Isabell Postom, duly appointed by 
the District Court of the United States for the District of 
Columbia, holding a Probate Court; the defendant is a 
corporation doing business in the District of Columbia. 

3. The deceased was fatally injured in a collision be¬ 
tween an automobile in which she was passenger, and a 
train of the defendant corporation, on December 10, 1945, 
at Mill Race crossing, Bladensburg, Maryland. 

4. The train of the defendant, Baltimore and Ohio Rail¬ 
road Company, was then and there operated in a careless 
and negligent manner, in total disregard for the safety 
and lives of persons crossing their tracks at a duly desig¬ 
nated railroad crossing and struck the automobile in which 
the deceased was a passenger causing injuries resulting 
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in the death of said Isabell Postom, and defendant was 
otherwise negligent. 

363 5. That Isabell Postom left surviving her, as 

next of kin, her mother, administratrix herein, and 
an infant daughter, Clara Mae Lynch, said infant being 
in the custody of the administratrix herein, and by reason 
of the premises and the statute in such case made and 
provided, an action of damages has accrued to the plain¬ 
tiff, as administratrix, in the sum of Fifty Thousand Dol¬ 
lars ($50,000.00). 

Wherefore, the plaintiff demands judgment against de¬ 
fendant in the sum of Fifty Thousand Dollars ($50,000.00). 


Lichtenberg & Barker, 

By Joseph Luria 
Joseph Luria 
Attorney for Plaintiff 
1074 National Press Bldg. 
Washington, D. C. 


Plaintiff demands a trial by jury. 


Joseph Luria 
Atty. for PI. 


i 

364 Filed Oct 14 1946 

Answer 


The Baltimore and Ohio Railroad Company answers the 
complaint filed herein as follows: < 

First Defense 

The complaint does not state a claim against the defen¬ 
dant upon which relief may be granted. 

Second Defense 

With reference to the numbered paragraphs of the com¬ 
plaint : 

1. Defendant denies that this court has jurisdiction of 
this matter as alleged in paragraph 1 of the complaint. 
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2. Defendant admits the allegations of paragraphs 2 
and 3 of the complaint. 

3. Defendant denies the allegations of paragraph 4 of 
the complaint. 

4. Defendant states that it is not informed as to the 
family relationships alleged in paragraph 5 of the com¬ 
plaint, and denies that an action of damages has accrued 
to the plaintiff against the defendant in any amount. 

Third Defense 

Defendant alleges that the injuries and damages, if any, 
sustained by the plaintiff or any relatives of Isabell 
Postom were caused by the sole negligence of Isabell 
Postom. 

Fourth Defense 

Defendant alleges that the injuries and damages, if any, 
sustained by the plaintiff or any relatives of the deceased 
were caused by the contributory negligence of Isabell 
Postom. 

365 Fifth Defense 

Defendant alleges that the injuries and damages, if any, 
sustained by the plaintiff, or any relatives of Isabell 
Postom, were caused by the negligence of Osborne McKin¬ 
ney in that Osborne McKinney negligently drove his auto¬ 
mobile, in which Isabell Postom was riding, onto the 
defendant’s railroad track and negligently allowed it to 
remain there until a train of the defendant, driven in a 
careful and proper manner, struck the automobile. 

Steptoe & Johnson 
By: Donald 0. Lincoln 

Attorneys for Defendant 
1139 Shoreham Building 
Washington 5, D. C. 
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366 Filed June 18 1947 

Pretrial Proceedings 

Statement of nature of case : 

This is an action by the plaintiff administratrix to re¬ 
cover damages from the defendant for the alleged wrongful 
death of plaintiff’s intestate. 

The plaintiff claims that the decedent was a passenger 
in an automobile crossing the tracks of the defendant’s 
railroad at a point in, or, near Bladensburg, Maryland. 
The plaintiff claims that such crossing was in an unsafe 
and dangerous condition and by reason thereof the auto¬ 
mobile became lodged on the tracks of the defendant’s rail¬ 
road and while so lodged a train operated by the defendant 
and travelling at an excessive rate of speed struck such 
automobile and caused the death of the decedent. The 
plaintiff sues under the Maryland Statute for wrongful 
death to recover pecuniary losses suffered by the mother 
and daughter of the decedent. 

The defendant denies the claim that the crossing was in 
an unsafe and dangerous condition and denies that defen¬ 
dant’s train was being operated at an excessive rate of 
speed and asserts that the defendant was not, in any re¬ 
spect, negligent. 

The defendant, further, asserts that the death of the de¬ 
cedent was caused by the negligence of the driver of the 
automobile in which she was a passenger in that said driver 
caused the automobile to become stalled and to remain in 
the path of the approaching train, or by her own negli¬ 
gence in failing to get out of the car when she had the op¬ 
portunity to do so. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 
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It is stipulated that the death of the decedent was caused 
by the collision between the defendant’s train and the auto¬ 
mobile in which she was riding. 


Joseph Luria 
Attorney for Plaintiff 

Stephen Ailes 
Attorney for Defendant 


Date June 18, 1947 


Jas. W. Morris, 
Pretrial Justice 




• * * 


367 Filed Oct 29 1947 

Verdict and Judgment 

This cause having come on for hearing on the 24th day 
of October, 1947, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Rosa B. Baer 
Robert V. Montgomery 
William A. Grant 
Hazel V. J. Coffman 
Alvin J. Jeffers 
Alfred W. Stoner 
Ernest H. Vestine 
Faymond S. Fox 
Harry M. Pennington 
Flossie L. Gilliard 
Richard P. Montgomery 
Gilbert Striner 

who, after having been duly sworn to well and truly try 
the issues between Rosa Postom, Administratrix of the 
Estate of Isabell Postom, plaintiff, and Baltimore and Ohio 
Railroad, a corporation, defendant, and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 29th day of October, 1947, that they find the issues 
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aforesaid in favor of the plaintiff for Clara May Lynch, 
Infant, and that the money payable to her by the defendant 
by reason of the premises is the sum of Seven Thousand 
Five Hundred Dollars. 


Wherdefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Seven Thousand Five Hun¬ 
dred Dollars together with costs. 


By direction of 
Justice Morris. 


Harry M. Hull 
Clerk 

By George A. Watts 

Deputy Clerk 


* * • 

368 


• * * # * • # 

Filed Nov 8 1947 


Defendant’s Motion for Judgment Non Obstante Veredicto 
and in the Alternative for a New Trial 


The defendant moves the Court as follows: 

1. To set aside the verdict of the jury and to enter judg¬ 
ment for the defendant, notwithstanding the verdict, on the 
grounds that 

(a) The plaintiff has failed to prove that the defendant 
was in any way guilty of any negligence which could be the 
basis of recovery in this action. 

(b) The plaintiff has failed to prove that any negligence 
of the defendant was the proximate cause of the injuries 
suffered by plaintiff’s decedent. 

(c) Under the evidence in this case it clearly appears 
that plaintiff’s decedent was guilty of contributory negli¬ 
gence as a matter of law. 

(d) No reasonable man who comprehended the legal prin¬ 
ciples which apply to this case could, on the basis of the 
evidence in this case, have reached a conclusion that the de¬ 
fendant was liable. 

2. To set aside the verdict of the jury and order 
a new trial of this case on the grounds that 


369 
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(a) A mistrial should have been ordered upon defen¬ 
dant’s motion when counsel for the plaintiff intimated to 
the jury by question addressed to the witness, Appel, that 
there had been other accidents at the crossing. 

(b) It was error to refuse defendant’s Instruction No. 19 
as offered. 

(c) It was error to refuse to give the last full clause of 
defendant’s Instruction No. 4A as offered. 

3. To grant counsel an opportunity for oral argument 
upon this motion. 

Stephen Ailes 
Attorney for Defendant 
1139 Shoreham Building 
Washington 5, D. C. 

Notice of Motion to Joseph Luria, Attorney for the 
Plaintiff, National Press Building, Washington, D. C.: 

Please take notice that the undersigned will bring the 
above motion on for hearing before this Court at the day, 
time and place determined by the Court. 

Stephen Ailes 
Attorney for Defendant 
1139 Shoreham Building 
Washington 5, D. C. 

370 Filed Feb 3 1948 

Memorandum 

Morris, J. This simple issue in this case is whether or 
not a railroad crossing was in such an unsafe and danger¬ 
ous condition as to cause an automobile, in which the plain¬ 
tiff’s intestate was a passenger, to slide or slip from said 
crossing and become lodged between the railroad tracks 
where it was struck by defendant’s train. Upon trial a 
verdict was returned in favor of the plaintiff. Defendant 
by motions seeks a judgment not withstanding the verdict 
and in the alternative a new trial. 
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The driver of the automobile testified that he drove upon 
the crossing and, because of loose gravel thereon, his auto¬ 
mobile slipped off the crossing and became lodged between 
the rails, from which he could not extricate it before the 
approaching train struck the automobile, from which the 
intestate had not removed herself. The evidence as to the 
condition of the crossing was conflicting, and pictures taken 
three days following the accident, admitted in evidence, 
tend to show the crossing to be of a somewhat different 
construction from that testified to by the driver of the auto¬ 
mobile. They nevertheless show the crossing to be in such 
condition that the rock ballast between the tracks cOuld 
well have been upon the crossing in such quantity at the 
time of the accident as to have been what the driver termed 
gravel. Clearly, in this situation, the motion for judgment 
not withstanding the verdict should be, and is, denied. 

As to whether or not the verdict is a correct one, I aih in 
grave doubt, but I cannot say that there was not sub- 

371 stantial basis for the jury to accept the testimony 
of the driver of the automobile as against the testi¬ 
mony of other witnesses. In this view, I do not believe that 
the trial judge should sustitute his judgment for that of 
the jury. 

The motion to set aside the verdict and grant a new trial 
is denied. 

Jas. W. Morris 
Justice 

February 3, 1948. 

372 Filed Feb 3 1948 

Order Overruling Motion for Judgment N. 0. V. or for a 

New Trial 

Upon the coming on for hearing of the motion filed herein 
by defendant for judgment N. 0. V. or, for a new trial, it is 
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this 3rd day of February, 1948, ordered that said motion 
be, and the same is hereby overruled. 

Harry M. Hull, 

Clerk. 

By George A. Watts, 

Deputy Clerk. 

By direction of 
Justice Morris. 

• ••••••••• 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

2 Osborne McKinney 

Direct Examination 
By Mr. Luria: 

*•**•*••#* 

3 Q. Will you describe the road approaching this 
railroad crossing to the jury, as best you can? A. It 

was a dirt road, a rough road and the crossing— 

Q. (Interposing) Just describe the road approaching the 
crossing. A. It was just a rough, dirt road, sort of up¬ 
hill until you get to the crossing. 

Q. Are there any lights or signals at the crossing? A. 
No, sir, there were no lights. 

4 Q. Are there any signs at the crossing? A. Just 
a railroad crossing sign, that is all, a cross sign. 

Q. Had you crossed that track at that place before? A. 
Yes, sir, I had crossed it. 

Q. You knew that railroad tracks were there? A. Yes, 
sir. 

Q. As you approached this crossing, did you look to see 
if any trains were coming? A. Yes, sir. 

Q. Did you hear any train? A. No, sir, I didn’t hear no 
train. 
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Q. Did you see any? A. No, sir, I didn’t. 

Q. From which direction did the train come that hit your 
automobile? A. It come on my right, this way (indicating). 

Q. Coming from your right? A. Coming to my right. I 
was going that way. It come this way (indicating). 

Q. As you approached the crossing and before you got to 
the crossing, how far to your right on the railroad tracks 
could you see? A. Well, you couldn’t see no ways, you 
know, coming up to the railroad to when you got right 

5 on the railroad you could see then about, I would 
say about a block, about a city block. 

Q. Was it light or dark at that time? A. It was dark. 

Q. And you say you could see when you got to the rails 
about a city block? A. Yes, sir. 

Q. Was there any reason why you couldn’t see anything 
before you got to the rails? A. Coming along that road at 
that time, there was a whole lot of bushes and trees. You 
couldn’t see until you got up on the rails. You couldn’t 
see far enough up the railroad track. 

Q. Did you hear anything at any time before you reached 
the rails ? A. No, sir. 

Q. What happened when you reached the rails ? A. When 
I reached the rails, there was gravel in betwixt the rail and 
my left wheel slipped and caught on the rail. My left front 
wheel caught on the rail and I couldn’t cross it. 

Q. When you say your left front wheel caught on the rail, 
would that be the rail closest to you or the far rail? A. Yes, 
sir. 

Q. Which was it? A. Which rail do you mean? 

6 The Court: Was it the rail nearest to you or the 
furthest rail from you as you started across? 

The Witness: You mean the rail furthest from me? 

By Mr. Luria: 

Q. Let me ask him this, Your Honor: Were you between 
the rails when you got caught? A. Yes, sir. 

Q. Will you tell us again how you happened to get off the 
crossing and between the rails? A. There was gravel in 
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twixt the rails, and when I got in twixt the rail, my front 
wheel slipped in the gravel and caught on the rail. 

Q. How -wide is this crossing? A. Just wide enough for 
one car to cross. 

Q. Will you explain what you mean by gravel between 
the rails? A. These stone, you know, stone what they put 
on the railroad. 

Q. What was there on either side of the gravel? A. I 
don’t know. 

Q. Let me ask it this way: How high is the top of the 
rail from the roadbed? A. About six inches. 

Q. And between the crossing, you say there was 

7 gravel to the left of the top rail? A. That is right. 

Q. Was there anything between the rails on either 
side of the crossing? A. On either side of the crossing, I 
think there was some wood on the outside of the rail and 
gravel was on the inside, twixt the two rails. 

Q. Did your front left wheel skid on the gravel? A. Yes, 
sir. 

Q. It did skid on the gravel? A. Yes, sir. 

Q. What speed were you going when you got on the 
crossing? A. I would say about 10 miles an hour. 

Q. What gear were you in? A. I was in second gear. 

Q. Why were you in second gear? A. It is so rough I 
couldn’t, you know, coming along that road up there go 
faster until you get up to the crossing. It was so rough 
you couldn’t make no time at all. 

Q. When did you first see the train? A. After my wheel 
caught. After my wheel caught, I tried to run back off of 
the rail and couldn’t get back off it and I seed the train 
then. I tried to get off forward again and I couldn’t make 
it. The train was right on me, then. 

8 Q. Where w T as the train when you first saw it? 
Approximately how far from you was the train, if 

you have any idea? A. When I first saw it, it was pretty 
close, that curve. I couldn’t see it until it got around the 
curve. 
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Q. How far away from the crossing you were on is the 
Defense Highway crossing? A. It is about a block. 

Q. About a city block? A. Yes, sir. 

Q. And was the train when you first saw it between you 
and Defense Highway crossing, or on the other side of 
the crossing? A. It was between me and the Defense High¬ 
way. It had done crossed Defense Highway. 

Q. How close was the train to you when you got out of the 
car? A. Well, to my remembrance it was right on me. It 
was so close I had to run. 

Q. What did you do? A. I jump out, got out the door on 
my left side. 

Q. Did you see what Mrs. Lanford was doing at that 
moment? A. No, sir. To my knowing, she was getting up 
like she was getting out. I don’t know what else happened. 

Q. Where was she sitting, Mrs. Lanford, I mean? 

9 A. Sitting in front. 

Q. Where was Miss Postom sitting? A. You mean 
Miss Postom. She was sitting in the front and Mrs. Lan¬ 
ford was in the back. 

Q. All right, Miss Postom, the girl who got killed, was in 
the front? A. Yes, sir. 

Q. And Mrs. Lanford was in the back? A. Yes, sir. 

Q. I asked you what Mrs. Lanford was doing, if you saw 
her, at the moment you got out? A. When I got out she 
come over the seat— as I come out she come over the seat in 
behind me. 

Q. Did you see what Miss Postom was doing at that time? 
A. No, sir. 

Q. Was anything said in the automobile by any of you 
while you were on that crossing? A. Yes. When I seen I 
was stuck on the railroad, I opened the door and told them, 
“Let’s all get out. There is a train coming.” 

Q. You said “All of you get out, there is a train com¬ 
ing”? A. Yes, sir. 

Q. What happened after you got out? A. After I 

10 got out and run off from the car, running away from 
the car, when the train hit. 


L 
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Q. How soon would you say after you got out did the 
train hit? A. I would say it was about—let me see—I 
hadn’t stopped running. 

Q. Did you see anybody else? A. No, sir, not at that 
time. 

Q. You didn’t see Mrs. Lanford at that point? You 
didn’t know where she was? A. No, sir. 

Q. And you didn’t see Miss Postom? A. No, sir. 

Q. What happened when the train hit? A. Well, when 
the train hit I stopped running then, and I seen it was the 
wheels and I thought some of them were knocked off of 
the car, but the train knocked the wheels off and carried it 
on down the track. 

Q. Do you have any idea from what you saw of that train 
how fast it was going? A. At the time I seen it and the 
time it got from where I seen it, I would say it was going 
about 75, 80 miles an hour. 

Q. You said you first saw the train when it was pretty 
close to you. When did you first hear any whistle 

11 from the train? A. After he stopped, after he done 
hit me and stopped. 

#**##*###* 

12 Q. When is the next time you -went back to that 
crossing? A. I went back the next Monday evening 

following that Sunday morning. I goes back Monday. 

Q. What did you go back for? A. I goes back to find 
the poeketbooks they had lost. 

Q. While you were there, did you examine the crossing 
again? A. I just looked to see why my wheel caught on 
the rail. 

Q. What did you see? A. The gravel was in twixt the 
rail. My wheels slipped in them and that made them catch 
on the rail and I couldn’t cross. 

Q. Why do you think your wheels slipped? A. Well, I 
wouldn’t know; on account of the gravel bed there and it 
just slipped off and caught on the rail. 
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Q. Was this gravel just piled into this space loosely? A. 
Yes, sir. 

Q. Or was there anything in there to hold it together? 
A. It was just piled in there loose. 

#•••*#•**# 

13 Cross Examination 
By Mr. Ailes: 

15 Q. Mr. McKinney, I would like to ask you a couple 
of questions about this accident. Before I do that^ 

there is one thing I want to ask you: The reason why you 
went over to Mill Race crossing was because you were go 7 
ing to this place on the other side? A. Yes. 

Q. That was the reason you happened to be on this small 
back country road after midnight, that night? A. Yes. 

Q. I would like to ask you a couple of questions about 
the accident proper. Did you see the railroad sign when 
you pulled up to this crossing? A. Yes, sir, I seen the 
sign, yes, sir. 

16 Q. You saw it that night? A. Yes, sir. 

Q. As well as the following Monday? A. Yes, sir; 
Q. Did you stop before you pulled up on the tracks? A; 
Well, I was going so slow, you know the road is so rough 
I was just going slow. I looked for the train just as I 
crossed, getting up on the rails. I looked for the train and 
I didn’t see nothing and I went up on the track. 

Q. Had you stopped and looked and listened before you 
went on the tracks? A. No, sir, I didn’t stop and look. 

Q. Mr. McKinney, do you remember that off there there 
is a siding that comes off when the train is going north,—• 
there is a siding that goes off to the left which you had 
crossed before you went to the main line? A. Yes. 

Q. Do you remember there is a siding there? A. Yes, 
there is a siding there. 

Q. How far can you see up the track if you look as you 
cross that siding, or rather, how far can you look south to 
your right? A. To my right— 
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Q. If you have trouble about the distance, let me ask you 
this: Are there any bushes that obstruct your view when 
you are on that siding looking south on the track? 

17 A. After I got up on the track. 

Q. I am talking about the siding, not the main line. 
A. You mean after I got up on the siding track could I see 
then? 

Q. Yes. A. Yes, I could see then. 

Q. You could see south down the main line? A. Yes, sir. 
Q. There are no bushes or anything obstructing your 
view then? A. No, not then. 

Q. How far is it from where the road crosses the siding 
to where it crosses the main line? Do you understand what 
I mean? 

You drive over the siding and you drive to the main line. 
You said at the siding you can look down the track and 
nothing obstructs your view at all. How far is it from the 
siding up to the main line track? A. I would say it is about 
20 feet. 

Q. During all that 20 feet you can still look down the 
track? A. Yes, I can see as far as the curve, yes, sir. 

Q. When you say that this crossing was wide enough for 
one car, how many feet wide do you mean it is or it 

18 was? A. I would say about 8 feet. 

Q. How wide is your automobile? A. It would be 
about six feet. 

Q. About six feet? A. Yes. 

Q. How wide is the road which leads up to the crossing? 
A. You mean right at the crossing? 

Q. No, I mean— A. (Interposing) The road that goes 
to the crossing? 

Q. For forty or fifty feet in either direction from the 
crossing, how wide is that road? 

Maybe I can ask it this way: Is that crossing any nar¬ 
rower than the road out there? A. Yes, sir. 

Q. How much? A. Two cars can pass on the road. 

Q. How about the road, for say, about 20 feet on either 
side of the crossing? A. It comes in. 
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Q. The road does? A. Yes. 

Q. And in your best recollection, that crossing is only 8 
feet wide? Is that a fair statement of your view? A. Yes, 
sir. i 

Q. You said that there is some wood planking on 

19 either side of this crossing outside of it, in other 
words, on the road side. As the road comes up to the 

crossing like this, there is a wood planking here and gravel 
between the rails and then planking on the other side; \ is 
that right? A. Yes, sir, that is right, and gravel in the 
middle of it. 

Q. The day you were out there looking, was there any 
wood plank on the ends? A. There wasn’t no wood planks 
on the end, twixt the rails. 

Q. You say none whatsoever? A. No. 

The Court: I do not understand that question. What do 
you mean “on the ends”? 

Mr. Ailes: I mean he just testified there was a plank on 
either side that you run over and off of. I mean as be¬ 
tween the ends of those two planks are there any planks 
which parallel the cross-ties? You see, going right across 
the tracks inside of the crossing, Your Honor 

The Court: Where the gravel is? 

Mr. Ailes: Yes. In other words, that would bind that 
gravel in. 

The Court: I see. 

By Mr. Ailes: 

Q. Is that road a gravel road that comes up there, 

20 Mr. McKinney? A. No, sir, it is a dirt road, just 
dirt. 

Q. When did you decide that you had missed this cross¬ 
ing, because you skidded off the gravel? A. I didn’t un¬ 
derstand. 

Q. Has that been your understanding of what happened 
here ever since this accident? A. Yes. 

Q. Is that what you told the B & 0 claim agent who talked 
to you about this case? A. I told him I got caught on the 
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railroad, I got stuck on the railroad or my wheel got caught. 

Q. Do you remember the occasion of making a statement 
to the railroad company about this accident? A. Yes, sir. 

21 Q. Well, the question I asked you was: When did 
it first become clear to you that the reason why you 

missed this crossing was the fact that your car had skidded 
on this gravel that was built up between the rails? A. Yes, 
sir. You mean when I knowed what happened? The reason 
I got hung on the rail ? 

Q. That is right. A. It was the next day after I went back 
and looked. 

Q. What did you do after you found that you were down 
between the tracks with your left front wheel, Mr. McKin¬ 
ney? A. Well, I got out. 

Q. Did you make any effort to get your car out? A. Yes, 
sir, I tried to. I tried to get it out. 

Q. What did you do? A. WKen I first hit the rail and my 
wheel caught, I shoved it in reverse and run back and I 
couldn’t make it, and I throwed it back in low and tried to 
make a jump twixt the rail, and I couldn’t make it that way. 
Q. Was your engine running all the time? A. Yes, 

22 sir. 

Q. Or did it stall on you? A. No, sir, it didn’t 

stall. 

Q. It didn’t stall at all when you were on there? A. No, 
sir, it didn’t stall. 

Q. How long were you on the tracks? How long were you 
in the car while it was on the tracks? A. I don’t know. 

Q. What is your best judgment? A. I would say about 
probably a minute. 

Q. Let me ask you this: Did you get out of the car to 
see what was holding you up? A. No, sir. 

Q. Before you tried to get it off? A. No, sir, not at that 
time. 

Q. What sort of shape were your lights in? A. They 
were in good shape, all was burning; in good shape. They 
had been through the inspection. 
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Q. You had a pretty good view, then, of this crossing 
w’hen you drove up to it? A. Yes, I could see it. 

Q. You could see the crossing perfectly well as you came 
up there? A. Yes, sir. 

Q. And you did approach it from the siding—you 

23 crossed the siding first and then drove up to the main 

line; is that right? A. Yes, sir. j 

Q. Was Isabell Postom in a condition to get out of the 
car? In other words, was she aware of what was happen¬ 
ing while you w’ere stuck on the crossing? She wasn’t 
asleep, was she? A. No, sir, she wasn’t asleep. 

Q. Did she talk to you while you were on the crossing? 
A. No, sir. 

Q. Had she been talking to you shortly before that? A. 
Yes, sir, she was talking when we got to the crossing. 

Q. Was she looking down the track to see if there was a 
train coming? A. Well, I don’t know which way she \vas 
looking. 

Q. Did you ever suggest to her that she should keep a 
lookout down there for the train? A. I beg your pardon? 

Q. I say, did you ever suggest to her she should keep a 
lookout for the train while you were sitting on the crossing? 
A. No, sir, I didn’t say nothing. 

Q. Did she have time to get out of this car when you were 
on the crossing? 

# * • • * * * * * i * 

24 The Court: Do you know how long it was between 
the time you first got caught on the railroad track 

and the time the train his your car? 

The Witness: I wouldn’t say, but I would say about a 
minute. 

Mr. Ailes: He said that before, I think, Your Honor, 
that he was in the car a minute after they got hung up on 
the thing. 

I take it I am not supposed to ask him whether he knows 
if Isabell Postom had time to get out of the car? 

The Court: I will let you ask him if he knows: 
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By Mr. Ailes: 

Q. Did Isabell Postom have time to get out of the car 
after you hung it up on the crossing? A. If she had got 
out just at the time it hit, I guess she had time. 

Q. Did you ask her to get out when you got stuck 
25 on the crossing? A. I don’t know whether she knew 
I -was stuck, or not. 

Q. Why did you say that? A. I hit the track, and when 
I hit the track and backed up, you know, backed up, I seen 
the train; ain’t nobody had time to say what was wrong, 
“Are you stuck?” or what. 

Q. And it took the train a minute or close to a minute to 
get to you? A. I don’t know hardly. I don’t know how 
long it took. 

Q. First you said it was a minute between the time you 
got stuck on the crossing. A. And the time I got out. 

Q. Yes. A. I imagine it would be about a minute, I 
guess. I wouldn’t say. 

Q. Was Isabell Postom sitting next to a door in your 
car? A. Yes, sir. 

• ****•••«* 

28 Q. Mr. McKinney, I am reading from a copy of a 
statement made by you on December 12, 1945, in 

29 response to question of Mr. Suter, who is a claim 
agent of the Baltimore & Ohio Railroad, which was 

taken by Floyd Moore, a shorthand reporter, and later 
transcribed. This is the statement that you have not seen 
since that date. It has not been otfered to you for your 
reading over or for purposes of having you sign it, but this 
is the statement which the Baltimore & Ohio claim agent 
took in making up a record of what happened in this case. 

I will read you a few questions and answers here and 
then you can explain why it is you are not saying the same 
thing today, if your answers are different today. 

The Court: I believe this would be the better practice: 
Ask him if, in response to certain questions, did he make 
the following answers. I mean that is the way it should 
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be, because he might say “Yes,” he made them and that 
would end it. j 

• Mr. Ailes: All right. 

By Mr. Ailes: 

Q. In response to this question: 

“When you went on the second track or the main track 
you were on the crossing proper and you were not between 
the rails, were you?” 

Did you make this answer: 

“I know I was on the crossing.” 

Did you make that answer, or not? 

A. What answer was that, now? 

Q. I will read it over. Maybe I read too fast. This 
30 is Mr. Suter asking you: 

“When you went on the second track or the main 
track you were on the crossing proper and you were not 
between the rails, were you” 

And your answer was: 

“As far as I know I was on the crossing.” 

A. No, I didn’t tell him that. 
*«#•#•*••• 

Q. This is another question by Mr. Suter: 

“The crossing was in good condition, wasn’t it? 

“A. Well, right at the end of the crossing there, as far 
as I know, it was in good condition.” 

Q. Did you or did you not make that statement? 

A. No, sir. 

Q. This is a question: j 

“The wooden planks on each side of the rails of the 
crossing, they were in good condition? 

“A. Yes. I was there today. 

A. No, sir. 

*##*#*###;• 
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31 Q. And “They were in good condition—” This is 
a little preliminary to the question I want to ask you. 

“A. They were in pretty fair condition. 

“Q. And the crossing had nothing to do with your 
stalling? 

“A. Well, I wouldn’t say. Something stalled and I 
don’t know what it was; something stalled and 

32 caused me to choke but I am not going to say what 
it was. I wouldn’t want to say one thing or an¬ 
other.” 

Did you or did you not make that reply to that question? 
A. No, sir, I did not. 

• **#•*•*#* 

34 Q. One other question, Mr. McKinney: Did Isabell 
Postom ever ask you to stop, look or listen, or to be 

careful when you were approaching the railroad tracks? 
A. No, sir, she didn’t say anything. 

*••••••••• 

Redirect Examination 
By Mr. Luria: 

Q. Mr. McKinney, what was the condition in this area 
at the time you were there just before the accident as to 
light? A. You mean— 

Q. Was it a bright night? A. It w*as a dark night. 

Q. It was a dark night? A. Yes, sir. 

Q. At any time just before or just after you got on the 
rails and before you saw the train, did you see any 

35 lights? A. No, sir. 

Q. In any direction? A. No, sir. 

Q. Then everything around you was dark? A. Dark, 
that is right. 

Q. How far could you see in that dark in any direction? 
A. No further than my lights shined. 

Q. When you looked to your right as you crossed the 
track and before you saw the train, did you see anything 
at all? A. No, sir, I didn’t see anything. 
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Q. I want you to testify again where Isabell Postom was 
seated in the car? A. She was sitting in the front. 

Q. Next to you? A. Yes, sir. 

Q. Was there anyone else in the front? A. No, sir. 

Q. She would have been next to the right door, the right- 
hand door? A. That is right. 

Q. Which side of the automobile did the train hit? A. 
The right-hand side, on the right side. 

Q. And the train hit the side of the car in which 

36 she was sitting? A. Yes, sir. 

Q. You stated on direct examination that you said 
words to the effect, “There is a train coming, let's get out.” 
A. Yes, sir. 

Q. When you said that, did you sit there, or did you get 
out? A. I was getting out all the time. 

Q. After you said that, you didn’t see what cither of the 
other girls were doing? A. No, sir, I didn’t. , 

Q. Do you recall the time and place of the taking of this 
statement from which counsel was just reading? Do you 
remember when some man from the railroad came to see 
you? A. Yes, I remember that. 

Q. And do you remember answering some questions that 
they asked you? A. Yes. 

Q. Do you remember approximately how long after the 
accident that was? A. No, sir, I don’t. 

Q. At that point, had you retained counsel to represent 
you in this case? A. I don’t understand. 

Q. Did you have a lawyer representing you in the 

37 case, at that time? A. No, sir. 

Q. Was anyone present representing you when 
these questions were asked? A. No, sir. 

Q. And you did not sign the statement? A. No, sir. 

Q. And you have never read it since the questions were 
asked? A. No, sir. 

• • • • * * * * • * 
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38 Recross Examination 

By Mr. Ailes: 

Q. Let me ask you this: Was there a lot of noise out 
there or was it quiet when you crossed that crossing that 
night? A. It was quiet. 

Q. You couldn’t hear a sound? A. No, sir, I couldn’t 
hear nothing. 

39 Q. Did you listen for the train before you went on 
the crossing? A. I looked for the train and I listened 

for one. 

Q. And you couldn’t hear a thing? A. No, sir, I didn’t 
hear nothing. 

• ••**••••• 

39-A Joseph Howard Wetzel 

*••••••••• 

Direct Examination 

By Mr. Luria: 

39-A-5 Q. Mr. Wetzell, the attorneys for the railroad 
and myself are agreeing that it is 757 feet between 
Defense Highway crossing and Mill Race Crossing, * * * 

###***#**• 

39-A-15 Cross Examination 
By Mr. Ailes: 

*#•••••*•• 

39-A-17 Do you know how far Jones’ Hill is from De¬ 
fense Highway crossing? A. I would say approx¬ 
imately about a mile. 

Q. About a mile? A. Something like that. 

Q. How many cars did you testify you had? A. Forty- 
eight. 

Q. How soon does a 48-car train start picking up speed 
as it comes over the brow of a hill? How much of your train 
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do you have to get over the hill? A. You would have to 
get practically all of it over. 

Q. On the other side of Jones’ Hill, is there an 
39-A-18 upgrade when you are going north? A. Coming 
from Bennings to the top of Jones’s Hill, you are 
coming up a little grade and as you come to the crossing 
on Jones’s Hill you start down toward Defense Highway. 

Q. So that you have to have approximately 40 of your 
cars over the peak before you can drift it on, is that right? 
A. That is right; yes, sir. 

Q. Do your rules require you to slow down for these 
crossings? A. No, sir. 

Q. Do your rules require you to give any warning signal 
for these crossings? A. Yes, sir. 

* • • * • * * * mm 

Q. Did you give any warning signals? A. Yes, sir. 

Q. What w T ere they? A. Had the engine whistle or bell 
ringing and also the prescribed road crossing signal on the 
whistle. 

Q. What is a prescribed road crossing signal, Mr. Wetzel? 
A. Two long and one short and one long blast on 
39-A-19 the whistle to be continued until we reach the 
crossing. 

Q. Is there a crossing at the top of Jones’s Hill? A. Yes, 
sir. 

Q. Are there any crossings between Jones’s Hill and De¬ 
fense Highway? A. There is about three; yes, sir. 

Q. On this occasion, did you give signals for those cross¬ 
ings? A. Yes, sir. 

Q. Let me sec if I understand you: That means from the 
time you left the top of Jones’s Hill that you blew for three 
crossings and then the Defense Highway crossing? A. I 
wouldn’t blow for all three of those crossings separately, 
because tw T o of those crossings are so close together that I 
wouldn’t have time to give the proper signal in between 
two of those crossings, see; so I blew twice from the time 
I left the top of Jones’s Hill before I reached Defense High¬ 
way. I 
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Q. I don’t understand what you mean when you say you 
blew twice. You mean you gave the full signal twice? A. 
That is right. 

Q. Then how about at Defense Highway? Did you blow 
again? A. I gave the prescribed signal for that on the 
whistle, yes, sir. 

39-A-20 Q. How about Mill Race Crossing? A. I was 
blowing for that but I didn’t have time to com¬ 
plete it. 

Q. Why not ? A. I had blew the two long blasts when I 
got sight of the car. 

Q. That means that you blew two long blasts after you 
left Defense Highway? A. That is right; yes, sir. 

Q. Until you saw the car? A. Yes, sir. 

Q. Why didn’t you complete the signal? A. I didn’t have 
time to blow the signal then. My idea was to get stopped. 

Q. What did you do? A. Threw the brake valve into 
emergency position with my left hand and put the sand on 
the rail with my right hand. 

Q. That means, Mr. Wetzel, that you are blowing that 
whistle almost continuously from Jones’s Hill down to De¬ 
fense crossing? A. It seems that way; yes, sir. 

Q. On this occasion, did that whistle give a loud blast? 
A. Pretty loud, yes, sir. 

###••#••*# 

39-A-21 Q. How* about your headlight? A. The head¬ 
light was real bright. I had cleaned that before I 
left Potomac Yards. 

Q. You testified that you w’ere going approximately 25 
miles an hour; however, that there was no speedomoter in 
the cab of this freight engine. Have you driven engines 
that did have a speedometer in the egines? A. Numbers of 
them. 

Q. Is your estimate of 25 miles based on your experience 
of engines that did have speedometers? A. Yes, sir. 

Q. Do you feel that your estimate of 25 miles an hour is 
accurate in this case? A. I do; yes, sir. 
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Q. Would it have been possible for that train to reach 
a speed of as much as 40 miles an hour if it came do^n 
Jones’s Hill without power? A. No, sir. \ 

Q. Was the weather cold or hot that night? A. The 
weather was real frosty and not too cold; just moderate 
but an awful heavy frost. 

Q. Does the weather have any effect on the rate of speed 
at which a train will drift? A. Yes, sir; a great 
39-A-22 deal. 

Q. In what way? A. The colder the weather the 
slower a train will move. 

Q. Why is that? A. Your oil and your dope in the jour¬ 
nal boxes gets hard and congests like and will not allow the 
wheels to turn so free. 

Q. Was it cold enough to cause that condition to exist on 
this particular evening? A. Well, it wasn’t real cold, but it 
was frosty enough to help to start that, make the oil get a 
little stiff. 

#***##•## # 
39-A-23 Redirect Examination 
By Mr. Luria: 

# * * # * * # * # # 

39-A-25 Q. When do you stop giving your signal for 
Defense Highway? A. When the front of my en¬ 
gine reaches the crossing. 

Q. When did you start or when do you start giving your 
signals for Mill Race Crossing? A. As soon as I pass over 
Defense Highway. 

39-A-26 Q. As soon as your engine passes over? A. 
Yes, sir. 

**#•*•##* * 

39-A-28 Q. How wide would you estimate that crossing 
to be? A. I don’t know; may 12, 15 feet. 

Q. Would you say it was wide enough for two automo¬ 
biles to cross simultaneously? A. No, I don’t think so. 
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Q. You don’t think it was. Did you notice the composi¬ 
tion of the crossing? A. Well, it is a composition that the 
company puts there. I don’t know— 

Q. (Interposing) Did you look at it that night? A. Yes, 
sir. 

Q. What "was it that night? A. It is a composition of 
gravel and tar, something like that, that is mixed up and 
put there. 

Q. Would you say it was a gravel top? A. No; it was 
a smooth top. 

Q. A smooth top? A. Yes, sir. 

• •*••••••* 

39-A-34 Re-cross Examination 
Bv Mr. Ailes: 

***#••*### 

39-A-35 Q. Mr. Luria asked if you went back and looked 
at this crossing. Did you see anything about this 
crossing that indicated how this accident had happened ? A. 
You mean in regard to how the car was setting? 

Q. Yes. A. Yes, sir. 

Q. What did you see? A. I could see marks where the 
automobile was not completely on the crossing. The front 
wheels were between the two rails with the left front wheel 
off of the crossing. 

Q. How far off of the crossing? A. Approximately three 
to four feet. 

Q. Could you see any marks on the ballast that would 
indicate how the car got in that condition? A. I didn’t 
notice that part of it, no, sir. 

Q. Where were the marks that you saw, Mr. Wetzel? A. 
It was right up close to the crossing where the car 
39-A-36 was setting. You see, this frost was falling right 
heavy and that would cover up any marks in a 
few minutes. 

Q. Specifically, where were the marks that you saw? A. 
Right where the car was setting. 
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Q. But where were they in relation to the tracks and the 
crossing ? A. As I said, the front part of the car was in 
between the rails. The left front wheel was approximately 
three to four feet off the crossing. 

The Court: What kind of marks were they, Mr. Wetzel? 

The Witness: Just the tire marks. 

The Court: On the track or on the ballast? 

The Witness: On the crossing which is composed of 
this composition, like they fill in between the rails. 

By Mr. Ailes: 

Q. Are you talking about the right wheels or left wheels? 
How about the wheels that were off the crossing? A. You 
could only see one mark of that wheel. That was made after 
we hit the car. 

Q. You could see the mark it made at the time it was 
struck? A. Yes, sir. 

Q. Could you see any marks of the left wheel leading up 
to that place? A. No, I didn’t notice any at that 
39-A-37 time leading up to the crossing. I 

* • * • • • • * # * 

Re-direct Examination ! 

By Mr. Luria: 

Q. Mr. Wetzel, how did you examine these marks that you 
described at the crossing? A. When I hit the car, it made 
its own marks. 

Q. I want to know how you examined them. You 
39-A-38 came back to the crossing after you stopped? A. 
Yes, sir. 

Q. Tell me how you went about examining those marks. 
A. With a flashlight I could see. 

Q. Did you look under your train? A. Under the train? 

Q. Did you look under the cars that were on the cross¬ 
ing at that time? A. I looked under there, yes, sir. 

Q. Did you see any marks on the crossing itself? A. No, 
I couldn’t see any marks on the crossing itself. 
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Q. You saw the marks of one wheel on the roadbed? A. 
Yes, sir. 

Q. Off to the left of the crossing; would that be right? 
A. No. 

Q. What did you see? A. I could see where the right 
front w’heel was on the crossing and the back wheels, you 
see— 

Q. (Interposing) Wait a minute. You just said you 
didn’t see any marks on the crossing. Did you or did you 
not see marks on the crossing? A. The back wheels is the 
ones that I saw, see, off of the crossing; the two back 
wheels, and I just told you that I looked under the train but 
I couldn’t see any marks right at that time. 
39-A-39 Q. You saw the marks of the back wheels which 
were not on the crossing. They were off the road 
before you get to the crossing; is that correct? A. No, no. 

Q. Then I am confused. A. Leading up to the crossing, 
like, say three or four feet from the crossing, there is just 
a little slight incline there as you come up to the crossing. 

Q. That is before you go across the rail? A. Yes, sir. 

Q. Then those two wheels were not in the crossing at all. 
They were not between the rails? A. Which wheels? 

Q. The two marks that you are talking about. They were 
not between the rails at all? A. The right front one was 
and the left front wheel—both of them was in, but the left 
one you could not see that at all because that one had 
jumped the rail, but there was a mark that the right front 
wheel had made. 

Q. And that was on the crossing? A. Yes, sir. 

Q. What sort of mark was it? A. Just an ordinary tire 
mark. 

Q. You got under the car— A. (Interposing) No. 

Q. Under your car, I am talking about. A. No. 
39-A-40 Q. Or under the train. Weren’t your cars on 
the track of that crossing? A. Yes, sir. 

Q. Wouldn’t you have to get under it to see marks on the 
crossing? A. No, sir; not in all cases. 
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Q. You stood outside and flashed the light in? A. I could 
see in between the cars, and looked under. 

Q. And you saw the marks that you judged to be liis 
right front wheel on the crossing? A. Yes, sir. 

Q. Was it indented into the crossing? A. No, sir. 

Q. Describe the mark, will you? A. Just as your car 
would make going over a dirt road, it would leave a tire 
mark; that is all. 

Q. The same as if this were a dirt road? A. Yes; but 
this was made on frost. 

Q. Made on w T hat? A. On frost. It could show up that 
way. 

Q. You mean the top of the crossing was frosted? A. 
There was an awful heavy frost that night. 

Q. Did you see any marks that represented 
39-A-41 what you would consider the left front wheel of 
the car? A. Going up to the crossing— i 

Q. (Interposing) No; where it was setting at the time of 
the impact? A. No, I can’t say about that one. 

Q. In what position, then, on the crossing, was the mark 
of the front wheel that you did see? How far from the edge 
of the crossing was it? A. Why, it would be about half 
of the width of the car; three feet, or something like that. 

Q. And you would judge the left front wheel of that car 
was in the roadbed between the rails at the time it was 
struck? A. Yes, sir. 

• •#*•••**# 
40 Ordelia Lanford 

********** 

Direct Examination 
By Mr. Luria: 

* * * * * * * * * ; * 

42 Q. As you approached this railroad crossing, be¬ 
fore you got to it, did you see or hear a train? A. No, 
I didn’t. 
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Q. Were there any lights at the crossing? A. No, there 
wasn’t. 

43 Q. Tell us in your own w’ords what happened in 
the few moments or just before you drove onto the 

crossing, and before the train hit you. A. The car stopped. 
Q. Speak up, now. A. When the car stopped, it 

44 seemed like it kind of went over, so he was trying to 
start, and he looked up and saw the train and he 

said for us to get out, so he opened his door and I pushed 
his seat up and we fell out together. 
###•••••## 

Q. When you got in the car just prior to starting on 
this ride, what side of the car did you get in? Which door 
did you use? A. The right. 

Q. The right door? A. That is right. 

Q. Was that door in proper working order at that point? 
A. That is right. 

Q. Did your sister also get in that door? A. Yes, sir. 

Q. Did you see the train at all before it hit you? A. No, 
I didn’t. 

Q. You just got out when Mr. McKinney made that re¬ 
mark? A. That is right. 

• *#••••••* 

54 Cross Examination (Resumed) 

By Mr. Ailes: 

• #*##***#* 

56 Q. I have here a document which I wish to read. 

57 These puport to be questions asked by Mr. Suter 
to you and your answers. You have not seen this be¬ 
fore and your own knowledge of this is in connection with 
that conversation. He asked you on that evening where you 
went, just as I just did, and you stated you had gone to this 
CIO club. 

• •*••••••• 
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Q. The question is, “How long did you stay there? 7 ’ 
Your answer was: i 

“We stayed there until about 12 o’clock, I think. 
“What did you do up there? 

“A. We danced a little.” j 

Do you deny having made that answer? A. I don’t re¬ 
member that. 

58 Q. I would like to ask you a question or two about 
the accident itself. When you were approaching this 

crossing, were you keeping any lookout for approaching 
trains? A. No, I wasn’t. 

Q. Was Mr. McKinney? A. I guess he was. He was 
driving. 

Q. Do you know for a fact whether he was or not? A. I 
don’t know. I was in the back seat. I guess he was, lie 
was driving. 

Q. What were you doing at that time? A. I was sitting 
in the back seat. 

59 Q. Had Isabell been talking with you before then? 
A. No, not since we left there. We were talking and 

laughing. 

Q. Where? A. When we left the club, she was talking 
and laughing. 

Q. She was silent all the way out to Mill Race cross¬ 
ing? A. That is right. 

Q. Never said a word? A. No, she was talking and laugh¬ 
ing as usual. 

Q. But I mean on your trip out was she? A. Yes, she 
was talking. 

Q. Did she warn Osborne McKinney to stop his car or 
to look for a train or to listen for a train before he drove 
on the crossing? A. No, not as I know of. 

Q. Did Mr. McKinney stop his car before he drove onto 
the crossing, or look or listen for a train? A. I think he 
did. 
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Q. He stopped his car? A. That is right. 

Q. Right before he got on the crossing? A. That is right. 
Q. His headlights were burning brightly, were they? A. 
That is right. 

Q. So that the crossing was visible directly in front 

60 of you? A. That is right. 

Q. What happened then, after he started his car ? 
A. I don’t know. I don’t know that. 

Q. What did he do? He stopped his car and then drove 
it in the direction of the crossing. I mean you remember 
that? A. Yes. 

Q. What happened when he got to the crossing? A. And 
then he saw the train. 

Q. No, I mean before the train came, as you approached 
the crossing, what happened? A. The car stopped. 

Q. Did the motor stop? A. No, it didn’t. 

Q. What did he do after he was stuck on the crossing? A. 
I don’t know. I don’t know what he did. 

Q. I mean, was he trying to drive the car? A. Yes, he 
was trying to drive it. 

Q. Did you have any conversation on the subject of the 
possibility of a train coming? A. No, we didn’t. 

Q. How long were you on the crossing? A. I don’t 
know. 

Q. How long do you think? A. I don’t know. 

61 Q. I mean, was it just a second, or were you on 
there long enough to try to get the car off, or what? 

A. I don’t know. 

Q. What is your best recollection of what happened after 
the car was stuck on the crossing? A. Oh, we were trying 
to get out after it stopped. 

Q. Get out of the car, you mean? A. That is right. 

Q. Did you try to get out as soon as you got on the cross¬ 
ing? A. No. When he saw the train he said for us to 
get out. 

Q. How long a time was it between the time you got stuck 
on the crossing and the time you saw the train? A. I don’t 
know. 
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Q. There wasn’t a substantial interval of time in there, 
was there? Did some time go by in the meantime, in there? 
A. I don’t know how long it was. It was a few minutes, I 
know. I don’t know how long it was. 

Q. And then what happened? When he said, “There is a 
train coming, we had better get out,” then what happened? 
A. We started getting out. He opened his door and I 
pushed his seat up and we both fell out. 

Q. Then what happened? A. Then the train hit the car. 
Q. Where were you when the train hit the car? A. 

62 Wc was running up the track. 

Q. Up the track? A. That is right. 

Q. In the direction of the train? A. That is right. 

Q. Didn’t the train pass you? A. Yes, sir, it was gone 
then. 

Q. You don’t mean you were running up the track, ido 
you ? A. I mean, you know, alongside of it. 

Q. Along the track. Were you standing with Mr. Mc¬ 
Kinney behind the car? A. That is right. 

Q. When the train struck it? A. That is right. 

Q. How long had you been standing there? A. We just 
got up. We fell out on the ground, so we got up and he 
was holding me when it hit. 

# # * * * * * * • # 

63 Q. This is from that same statement, Mrs. Lan- 
ford: 

“Q. Did Mr. McKinney make any effort to start the auto¬ 
mobile after it was once stalled? 

“A. Yes, sir, he did all he could, but it seemed like? it 
choked and wouldn’t make any noise at all.” 

Do you remember making that statement? 

A. No, I don’t. 

64 Q. Do you deny that you said that? A. I know it 
stopped. 

The Court: No, the question is not what happened, now, 
but whether you remember having made that statement or 
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whether you deny having made it? That is, in talking with 
that gentleman over there when he was asking you ques¬ 
tions, did you say that or not? 

The Witness: No. 

By Mr. Ailes: 

Q. Do you deny you said that? A. I don’t know about it 
choking. I know the motor stopped. 

Q. Do you deny saying this: 

“Yes, sir, he did all he could, but it seemed like it choked 
and wouldn’t make any noise at all.” 

A. I didn’t say that. 

Q. You deny saying that ? A. That is right. 

Q. And this question was asked: 

“It was stalled and he put his foot on the starter? 

“A. Yes, sir.” 

Do you deny that you gave that answer to that question ? 

A. I don’t know anything about what he was doing but I 
know— 

Q. (Interposing) The question is: Did you an- 
65 swer these questions this way or do you deny that 
you gave these answers? A. I deny that I didn’t say 
it was choked. 

Q. How about “It was stalled and he put his foot on 
the starter?” 

“A. Yes, sir.” 

Do you deny that you said that? 

A. I know it had stopped. I don’t know what happened, 
what caused it to stop. 

Q. “How long had it been stalled before the light of the 
engine showed on you? 

“A. About two minutes. He did all he could but he 
couldn’t start it.” 

Do you deny that you made that answer or did you not 
give that answer? A. I don’t know. 
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Q. Do you say that you did or you did not? A. I disre- 
member all of that. 

Q. Is it your recollection today you were on there two 
minutes before the train came? A. I don’t know. It was a 
few minutes. I don’t know how long it was. 

Q. Was it as long as two minutes in your recollection 
today? A. I guess so. 

*#•*#*##*1# 

70 Re-direct Examination 
By Mr. Luria: 

# # • « * * # # # : * 

i 

72 Q. Coming back to the time of the accident, did 
you hear at any time, before the impact, any whistle? 

73 A. No, I didn’t. 

* # * # # * # • # # 

92 Osborne McKinney having been previously sworn, 
resumed * * * 

# * * * # * # • * # 

Re-direct Examination 
By Mr. Luria: 

Q. Mr. McKinney, on the night of this accident, were the 
headlights of your car working? Were they on or off at the 
time of the accident? A. No, sir, they was working good. 
My lights were perfect. 

Q. While you were stalled on the tracks, were your lights 
on? A. Still on. 

Q. Before you got out of the car, did you turn your 
lights off? A. No, sir, I didn’t turn them off. 

# # * • * * * * • # 

93 Re-cross Examination 

By Mr. Ailes: 

I 

Q. Mr. McKinney, I hand you a picture here which shows 
a road crossing the railroad. Do you recognize that cross¬ 
ing? A. No, I don’t. 
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Q. Have you ever seen that crossing before ? A. It looks 
like the crossing but it wasn’t—the crossing wasn’t like this 
but I recognize the place. 

Q. What place is it? A. That is down where I had the 
accident. This is the crossing but it wasn’t in this shape. 

Q. Wherein does that picture differ from the shape that 
the crossing was in ? A. Right in the middle here, right in 
there (indicating). That wood wasn’t there in the middle. 

Q. You are referring to the planks that that picture 
shows between the rails on the ends of the crossing? A. 
Yes. They wasn’t there. 

Q. Otherwise, does it look like the crossing? A. Yes, it 
looks like it. 

Q. As you saw it on the morning of December 10? A. It 
was graveled in the middle of it but this picture don’t show 
no gravel. 

Q. How about the width of the crossing? A. What 
94 do vou mean—like this? 

Q. Yes. A. It looks like it is a larger crossing than 
what it was then. 

Q. What is there about this that makes it look like that 
crossing? A. This road right over here and this building. 
Q. So that you recognize the locality all right? A. Yes. 
Mr. Ailes: Your Honor, I imagine I should have identi¬ 
fied this picture. 

The Court: Let it be marked Defendant’s Exhibit No. 1 
for Identification. 

#*••*«••** 

111 Mr. Luria: * * * There is no testimony that Mc¬ 
Kinney missed the crossing. His testimony is that he 
was proceeding across the crossing and, on the crossing, 
his left front w T heel slid off due to the loose gravel. 

##•••••••* 
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113 Ernest L. Baker 

* * # • * * • * * '< * 

Direct Examination 

By Mr. Mickey: 

* # m * # * • # # | # 

118 Q. Did you examine the crossing at the time that 
the train was standing on it after the accident; be¬ 
fore the train pulled out? A. After the accident, yes, sir. 

Q. Did you see any marks of a car on or off the 

119 crossing? A. Yes. You could see a mark that came 
up on the crossing there. I would say it looked like 

three or four feet east of the crossing. i 

Q. You mean the mark was between the rails of the track 
or was it on the outside? A. It was on the outside where 
I saw the mark. 

Q. Then if a car was stuck with its front wheels between 
the rails and the back wheels on the outside of the rails, that 
would have been a mark made by the rear tire of the auto¬ 
mobile ? A. That is what I discovered. There was kind of 
a little hole dug out of there. You could see where the car 
run up and you could see where it kind of spinned around, 
the wheel, and there was a little hole there that deep (in¬ 
dicating). 

Q. Were there any tracks leading from the mark where 
the car had gone up there on down the track as if the car 
had been dragged by the train? A. From where we struck 
the car like this, you could see where it just drug it on top of 

the ground like that to where we stopped. 

# * • * * * • « • ; * 

120 Q. The mark you described moving up the track, in 
your judgment was made by the wheel of the car 

dragging? A. That is the way it looked to me. 

# • • * * * * # # • 

126 Q. You said you walked around and looked at the 
automobile in front of the train? A. Yes, sir. 

Q. And you said a door was open. Which door was open? 
A. The door was open on the right-hand side—left-hand 
side. 
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Q. How about the door on the right-hand side? A. As I 
remember, that door was torn off. 

Q. Torn off? A. As well as I remember. 

Q. Coming back to the crossing itself, when you came 
back to the crossing, you said something about a hole had 
been dug by the spinning of a wheel. Will you describe ex¬ 
actly where that was? A. Well, the place I saw, you could 
see a track came up. I can’t say who it was but you could 
see a track came up. 

I said where the track came up like this there was 
127 a little place here you could see the ground broke, and 
when we struck the car, the engine, you could see 
where it slewed from there to where we stopped. 

By Mr. Luria: 

Q. Is that mark you are describing between the rails? A. 
Outside the rails on the ground, by the ties. 

Q. Wait a minute and let me see if I understand you cor¬ 
rectly. That was before that wheel had gone across the first 
rail, is that correct? A. No; there wasn’t no rails there to 
go across. I mean the very end of the machine, see ? 

Q. The marks that you saw were made by the rear tire? 
A. Yes, sir. 

Q. Do you know whether it was the left or right wheel ? 
A. I couldn’t say that. 

Q. Keep your voice up. A. I say I couldn’t say that. 

Q. But it was on the outside of the rail. It was not be¬ 
tween the rails? A. No, sir, I didn’t see any marks between 
the rails. 

Q. You saw no marks between the rails at all? A. No, 
sir. 

Q. Either on the driveway or on the roadbed? A. On 
the outside edge of the fill, that is the only mark I saw. 

Q. And that was outside the rails? A. Yes, sir. 
12S Q. What about this little hole you were telling us 
about? A. You know how a car will spin around 
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something like that (indicating). It looked to me it was 
kind of a place from that. 

Q. How deep would you say that hole was? A. Oh, I 
would say it was an inch or so. 

Q. An inch or so deep? A. Yes, sir. 

Q. What was the surface of the ground that that hole 
was in? A. It was cinders and ballast. 

Q. What is ballast? That is large rock? A. About an 
inch rock and cinder. 

i 

Q. When you say there was ballast in the road, there 
would be a lot of loose rock in the road? A. Yes, sir. 

Mr. Luria: That is all. 

i 

Re-direct Examination 
By Mr. Mickey: 

Q. Mr. Baker, ballast is the rock that is placed between 
the ties of the outside and the inside of the rails, is 
129 that right? A. That is right. 

Q. On the railroad proper? A. That is right. 

Q. Ballast is not on the crossing where the road comes 
across, is it? A. No. 

• * * • * * * * # * 

Q. Was there ballast on the road crossing or was the 
ballast on the outside at the edge of the ties? A. The bal¬ 
last is on the outside edge of the ties. 

* # * # # # # # #;* 

141 Charles T. Apple 

i 

• • # • * # # # * # 

_ _ j 

Direct Examination 
By Mr. Ailes: 

! 

• • • « * * * * # * 

Q. How long have you been foreman of that section ? A. 
Since 1939. 

142 Q. Are you familiar with the fact that there was 
an accident on that crossing in December, 1945 ? A. 

Yes, sir. 
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Q. Were you there on that occasion? A. Yes, sir. 

Q. At the time of the accident or afterwards? A. After¬ 
wards. 

Q. Why were you there ? A. I was called to go over the 
tracks; investigate the accident. 

Q. You were called to look over the track? A. Yes, sir. 
Q. Is it customary for the section foreman to be called 
when there is an accident? A. Yes, sir. 

Q. You are called as part of your official duties? A. Yes, 
sir. 

Q. What time did you arrive at the scene of the accident 
that night? A. After it was pretty well cleared up. I 
didn’t get there until it was taken off the track and every¬ 
thing. 

*••••••**• 

143 Q. Mr. Apple, I hand you a picture marked for 
identification Defendant’s Exhibit No. 1 and ask you 

if you recognize that crossing? A. Yes, sir; it is Mill Race 
Crossing. 

Q. And in which direction are you looking in this pic¬ 
ture? A. I am looking from Baltimore Avenue, I call it, 
on this side, over to that side; looking from north to south. 
Q. That is in railroad language ? A. That is right. 

Q. I hand you another picture marked Defendant’s Ex¬ 
hibit No. 2. I ask you if you recognize that crossing? A. 
That is the same track. This is the junk yard track down 
here (indicating). 

Q. Were you section foreman at the time of this acci¬ 
dent? A. Yes, sir. 

Q. From these pictures, can you tell whether this shows 
the condition of the crossing at the time of the accident? 
A. Yes; I would say “yes.” 

144 Q. Mr. Apple, when was the crossing last repaired 
prior to this accident? A. After the accident? 

Q. No; prior, before the accident. A. About a month 
before the accident. 
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Q. What was done at that time? A. New planks were 
put on it and new amesite. 

Q. By new planks, what do you mean, Mr. Apple? 
145 A. Each side of the rail—a big plank on each side of 
the rail, 14 feet. 

Q. On each side? A. On each side of the rail, yes, sir. 

Q. When you say new amesite, where was the amesite 
put? A. In between the planks; inside of the rail. 

#«**•••*** 

150 Q. Mr. Apple, what do you mean by “ amesite ”? 
What is amesite? A. It is mixed with stone; real 

hard stuff; I know that. It is as hard as all forty. I don’t 
know what it is composed of. 

Q. Would you say it made a surface like macadam? A. 
Yes, sir; it can be used out on the streets. 

Q. Or black top? A. Yes, sir. 

Q. A regular street surface? A. Yes, sir. 

Q. At any time in the last year or so, or prior to this 
accident, has this crossing ever been a gravel crossing? 
A. No, sir; that track never has been a gravel crossing, 
never while I have been on the job. It is amesite. 

Q. It has always been amesite? A. Yes, sir. 

Q. When you put the planking in between the rails— 

The Court: Is the planking between the rails? 

Mr. Ailes: I didn’t mean to say that. 

By Mr. Ailes: 

Q. Along the rails, is there a plank on either side of the 
rails? A. On both sides of the rail; yes, sir. 

151 Q. In other words, the rails run like this (indicat¬ 
ing) and there is a plank here and a plank there? A. 

That is right. 

##*••••••* 

Q. I have just asked if he put planks along the railsj. 
Did you put wood in any other place on the crossing? A. 
No, sir. We put planks along each side of the rail; that 
is all. 
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Q. As between the rails, Mr. Apple, what is the crossing 
made of? A. Between the rails? 

Q. Yes. A. Amesite. 

152 Q. Is there any other material used between the 
rails? A. There is about five inches of amesite from 

the top of the plank down; level of the rail down. There is 
about five inches of amesite there and your plank is about 
five inches, the cross plank. The plank is about five inches 
thick and there is about that much amesite on the surface. 

Q. What are the ends of that crossing made out of ? In 
other words, as you go toward it like this (indicating), 
what are the ends made of ? A. In the middle of the cross¬ 
ing or on the outside? 

Q. Between the rails. A. Sometimes I put the five-inch 
plank with the amesite to hold it down and probably I did 
there. It is a five-inch plank and at the end of your rail, it 
is spiked down with 14-inch spikes on your tie. 

Q. How about this crossing? A. I think they are on that 
crossing, if I am not mistaken. When I renewed that cross¬ 
ing about a month before that, that is when I fixed them 
with a new plank at each end of my rail. 

Q. Immediately after this accident, Mr. Apple, within 
three days after the accident, were any major repairs done 
to this crossing? A. No, sir; the crossing did not need it 
at that time. It was in good shape. 

153 Q. Was there any work whatsoever done on this 
crossing between the 9th of December and the 12th 

or 13th of December? A. No, sir, none whatever; no, sir. 

Q. How wide was the crossing at that time? A. Four¬ 
teen feet wide. 

Q. In other words, those 14-foot planks were the width 
of the crossing? A. That is right. 

Q. How wide was the road at that point? A. Well, I will 
say about 13 foot 8. 

Q. Maybe I had better ask it this way: Is the crossing 
wider, as wide, or narrower, than the road? A. The cross¬ 
ing is a little bit wider than the road. 
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Q. Has there been any time in the past 5 years when 
this crossing was not wider than the road! A. The last 
5 years, no, sir. That crossing has always been that wide, 
ever since I have been around there. 

Q. Is the road leading up to the crossing, coming from 
what you would call south and what we call coming from 
the west, travelling each toward that crossing, is the road¬ 
way—not the railroad, but the road—straight or curved ? A. 
It is straight right across, straight across. 

Q. Have you ever been working on that crossing when 
a train came from the south or a train came from the 

154 east, as you say? A. Yes, sir, I have been working 
there just lots of times arouud that neighborhood, i 

Q. Can you hear the trains blow for the Bladensburg 
crossing? A. I say you can hear them blow. Indeed you 
can hear them plainly, yes, sir. 

Q. Can you hear them blow for any of the crossings south 
of the Bladensburg crossing? A. You can hear them in 
there anywhere. You can hear them blowing for Bladens¬ 
burg crossing because they blow plenty coming down there; 

Q. Can you hear them blowing from Jones’s Hill? A. 
Yes, sir. 

Q. Even if the whistle isn’t blowing, can you hear the 
noise of the train? A. Yes, sir; indeed you can. 

#••••**•*#: 

155 Q. After the accident, I believe you testified, Mr. 
Apple, that you were at the scene of this accident 

upon call by the operator. Did you see any marks on the 
crossing? A. I did for a fact, yes, sir; on the side facing; 
Hyattsville, I judge about two or three feet off the crossing 
there was a hole in between the ties where an automobile 
had spun, right around like that (indicating). 

Q. How about on the ballast, I mean off of the track itself 
down on the ballast, were there any marks? A. Against; 
the rail on the outside I have reference to. That is where 
I seen the marks, right down between the ties. The ballast 
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was cut down about that deep (indicating) where a tire had 
spun right down on the inside right there. 

Q. And that was how far off the crossing? A. Well, I 
wdll say two or three feet, something like that. I didn’t 
measure it. 

Q. How far did it look? A. About like that (indicating). 
I didn’t measure exactly, but in that neighborhood. 

Q. When you are standing on the Mill Race Crossing, 
Mr. Apple, can you see the Bladensburg Crossing? 
156 A. Yes, sir. 

Q. When you are standing on the siding where the 
road crosses the siding, can you see the Bladensburg cross¬ 
ing? A. Yes, sir. 

• ••••••••• 

Cross Examination 
By Mr. Luria: 

158 Q. Is there any work done on this track that you 
don’t order done? A. My boss orders; thd work 

done; extra gang work, but that is something new, see. 

Q. In other w^ords, there is someone who could 

159 order work done on those 13 miles of track? A. Yes. 

• ••••*•••• 

164 Q. Are you responsible for any area on either side 
of the track? A. Well, off the railroad track, after 
you get off our railroad I am responsible for it. Is that 
what you mean? 

Q. I don’t know. I didn’t understand you. Let me ask 
my question again. 

Are you responsible for any area to either side of your 
track, and, if so, what distance does it take in? A. Some 
of the right-of-way is 32 feet and some 33 feet. 

Q. On either side of the track? A. Yes; and sometimes 
a little wider than that. 

Q. Do you know what your right-of-way is at Mill Race 
Crossing? A. No, I don’t. 
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Q. Would it be any less than 33 feet? A. I believe it is a 
little bit more, if I am not mistaken. Maybe it is 
165 a little bit less. I don’t know. 

Q. Within the 33 feet on the Bladensburg road 
side of your track, is there any underbrush near Mill Race 
Crossing and on the Defense Highway side? A. There may 
be some grows like that, about two or three feet until it gets 
mowed down. 

Q. Who mows it down? A. I do; mow the right-of-way. 

Q. That is your job, too? A. Yes, mow the right-of-way. 

Q. Just to the extent of the railroad right-of-way? A. 
Yes. 

Q. If there is some tall brush you don’t touch that? A. 
No, sir. 

*••••••••# 

Q. Mr. Apple, you have stated that you have been at Mill 
Race Crossing before, at night. From Mill Race Crossing 
at night, how far toward the Defense Highway crossing 
can you see? A. In the neighborhood of about 740 feet, 
from Mill Race Crossing to Hyattsville. That is 
178 about the distance between them two crossings. 

Q. I know that is the distance. I want to know if 
you can see that distance at night? A. Yes, indeed, you 
can see further than that. 

Q. You said you had been there both during the day and 
at night when trains have passed. A. Yes. 

Q. Did any train ever go past, either day or night, when 
no whistle was blown? A. They have always blowed every 
time I have been there; always blowed. 

Q. Mr. Apple, I would like to ask you some questions 
about amesite. Can you describe amesite to us? A. Well, 
all I can tell you is it is made out of rock and some kind of 
hard— 

Q. (Interposing) How does it come? A. We get it by- 
truck from Baltimore. 

Q. Is it something that is loose and that can be moved? 
A. After it gets hard, no, sir. You have to take a pick and 
dig it loose. 


i 
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179 Q. How often do you change the planks on the Mill 
Race Crossing? A. How often do I change the 

180 the planks ? According to the condition. A new plank 
will last four, five, six years. 

Q. Do you remember the time before the one you have 
already described when you changed the planks at that 
crossing? A. Since that? 

Q. No, before that. A. I changed planks about a month 
before this happened. 

Q. When is the time before that when you changed them ? 
A. I don’t know. I don’t know that. 

Q. Have you changed them since the accident? A. No, 
sir, there have been no planks changed since then. 

• ••••••#•* 

181 Q. And that form you send to your boss, Parks? 
A. Yes. 

Q. And he issues the orders for the repairs to be made ? 
A. Yes. 

Q. Do you ever recommend any repairs to be made that 
he doesn’t issue orders on? A. No, sir; no, sir. 

Q. Does he ever issue orders for repairs you have not 
recommended? A. Probably, if he sees something. 
********** 

• 183 Q. There were no holes in that crossing whatso¬ 
ever? A. No, sir. 

Q. There would be no loose gravel on this crossing? A. 
No loose gravel, no, indeed. 

Q. Where do you use ballast? A. Under the ties. 

Q. Under the ties? A. Yes, and in between the ties. 

Q. And in between the ties? A. That is right. 
184 Q. Suppose you tell us what a tie is? A. A tie is 
8 foot 6, 7 by 9. 

Q. How does that run in relation to the tracks; across 
the tracks? A. Yes, sir; right across the tracks. 

Q. How high above the tie does the top of the rail ex¬ 
tend? A. A 130-pound rail is about 6 inches and three- 
quarters high. 
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Q. And then there would be a distance of 6% inches from 
the tie to the top of the rail? A. That is right. 

Q. And you fill in between your ties with ballast; is that 
right? A. Yes, sir. 

Q. Will you describe this ballast to us? A. Ballast is 
about as big as a hen egg; maybe a little bit bigger. 

Q. How is that put between the rails ? A. With shovels. 

Q. And it is just thrown on? A. Yes, sir» 

Q. How often do you put ballast between the ties? A. 


Well, just according. If we are putting in any ties, we put 


in new ballast. 


*••*•*••*« 

185 Q. My question is: You don’t put in ballast un¬ 
less you put in new ties? A. No, sir. 

Q. When was the last time any new ties were put in at 
this Mill Race Crossing? A. Well, sir, when that crossing 
was worked; when these planks were put in that crossing, 
that crossing was renewed with ties and everything, 
complete. 

186 Q. You have testified as to the width of the cross¬ 
ing itself? A. Yes, sir. 

Q. How wide did you say that was? A. Fourteen feet. 
Q. Did you measure it? A. Yes, sir; I had to make it 
that way. That is the standard. 

Q. You make them all 14 feet wide? A. Yes, sir; that 
is standard, 14 feet. 

Q. Did you measure the road? A. Yes. 

Q. Why did you measure the road? A. The road is 
about 13 foot 8. 

Q. Why did you measure the road? A. I always like to 
have the crossing a little bit wider than the road. 

Q. Are those your instructions from the company? A. 
No; that is just the way I do; a little wider than the road. 

Q. As you approach this crossing from Bladensburg 
Road, what kind of road approaches the crossing? A. A 
dirt road. i 
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187 Q. It is a dirt road? A. That is right. 

Q. Is it a rough dirt road? A. Man, I say you 
can hardly get through there sometimes. 

Q. It is full of holes? A. Yes; in awful shape. 

Q. How far back of the track is that road straight to¬ 
wards the Bladensburg road? A. Towards Bladensburg, 
I will say about 200 feet. 

• *#••*#*** 

190 Q. How long does amesite last on a crossing? A. 
Well, a couple of years. 

Q. A couple of years? A. Yes, a couple of years. That 
is right. 

Q. It wouldn’t have any defects in it in a couple of 
years? A. No; not unless something is wrong, unless 
something is dropped on it. 

Q. You have identified both of these pictures as the Mill 
Race Crossing; is that correct? A. Yes, that is Mill Race 
Crossing. 

Mr. Luria: Your Honor, we withdraw our objection to 
the introduction of these pictures. 

The Court: Do you want to have them admitted? 

Mr. Ailes: You stipulate they were taken on Decem¬ 
ber 12? 

191 Mr. Luria: We stipulate they were taken on De¬ 
cember 12. 

Mr. Ailes: 1945? 

Mr. Luria: 1945. 

The Court: All right; they will be admitted. 

(Photographs, previously marked Defendant’s Exhibits 
Nos. 1 and 2, were received in evidence.) 

• • m * m * m # • * 

192 Q. Mr. Apple, if you examined a crossing in that 
condition, would you consider that it was in need of 

repairs? A. No, sir. 

Q. How much worse than that does it have to get before 
you would think it was necessary to repair it? A. How 
much worse? 
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Q. Yes. A. Well, that crossing is in good repair. That 
picture shows it a whole lot -worse than it was. 

• •#•**•#•• 

Q. What do you mean by that? What do you mean, the 
picture shows it in worse condition than it was? A. What 
I say, because the crossing was in better shape. 

Q. You mean at the time of the accident the crossing was 
actually in better repair than that picture indicates? A. 
Well, I say yes, but them there little spots in there, that 
picture would show them looking like that but they are not 
like that. That could have been about an inch below,—inch 
holes in there. The picture shows it worse than what it 
really was. 

Q. You mean the picture shows deep holes? 

193 A. Yes, sir; the picture shows it worse than what it 
was. 

Q. Have you ever seen that picture before? A. No, sir. 
Q. Did you know that this picture was taken? A. No, 
sir; never knowed nothing about it. 

# • # # * # * # * # 

194 Q. Would your records show that you had re¬ 
paired this crossing one month before the accident? 

A. Yes. My time will show on the time card. 

Q. What will your time card show, not as to accurate 
figures, but how was it entered in your time card? A. 
Showed doing work on crossing, mile 1. 

Q. Will it say what work? A. Repaired crossing, mile 1. 
Q. It wouldn’t be specific as to what was done? A. No. 
Sometimes I maybe didn’t put down Mill Race Crossing; 
just mile 1. 

Q. How many crossings are there on mile 1? 

195 A. On mile 1, there are four—five. 

Q. There are five crossings? A. That is right. 

• • • • * * * * * * 
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Redirect Examination 
By Mr. Ailes: 

Q. Mr. Apple, when you say this looks to you as if it 
had been repaired one month before, are you basing your 
statement on the planking or on the center of the crossing? 
A. I am basing it on everything, on the planks and every¬ 
thing. 

Q. In the light of your interpretation of the holes, as 
they appear in here; is that correct? A. Yes, sir. Them 
holes are bigger in there than what they 'was. The holes 
wasn’t that big because that shows them bigger. 

Q. There is one thing w*e want to ask you, Mr. Apple. 
When you say that you can see at night when you are 
standing on the Mill Race Crossing, w’hat can you 

196 see at night looking down toward the Bladensburg 
crossing? A. At night time? 

Q. Yes. A. You can see by looking from Mill Race to 
Bladensburg. 

Q. Yes? A. You can see the cars going across the 
Bladensburg crossing plainly. 

Q. Because they have lights on them? A. Yes; plainly. 
Q. Can you see the lights of the Bladensburg crossing? 
A. Yes, sir. 

Q. Can you see the headlight of a train that is approach¬ 
ing? A. Yes, sir; you can see a headlight. 

• ##*••*#** 

197 John Oliver Miller 
#**•*»•*•• 

Direct Examination 

By Mr. Mickey: 

201 Q. Mr. Miller, did you observe any marks on the 
crossing or off of the crossing when you arrived at 
the scene of the accident, or afterwards, during the time 
that you were there? A. After we cleared the train. 
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Q. What did you say? A. I saw marks on the east side 
of the crossing. 

#***#*#*#* 

202 The Witness: I will say that the marks, in answer 
to the attorney’s question, were north of the. cross¬ 
ing approximately between three or four feet. 

• * # • * * * * *i* 

203 The Witness: The marks were off of the crossing 
toward the City of Hyattsville. 

The Court: Which is north— 

i 

The Witness (interposing): Which is north of Bladens- 
burg. 

The Court: And north of Mill Race Crossing? 

The Witness: Yes, sir. i 

By Mr. Mickey: 

Q. Mr. Miller, I show you a picture marked Defendant’s 
Exhibit No. 1, and ask you if you have ever seen that cross¬ 
ing that is shown in the picture? A. I have. 

Q. Is that the Mill Race Crossing? A. That is. 

Q. Will you indicate whether the tire marks that you 
speak of were on the left or on the right-hand side of the 
road as you look down the road in this picture? A. The 
marks I speak of were on the left-hand side along in here 
(indicating), sir. 

Q. Will you show the jury just where you mean? A. The 
left-hand side of the picture, right off up here. 

* • * • * # * • 

204 Q. What were those marks, Mr. Miller? A. They 
were marks in the ballast and on the rail that some¬ 
thing had come over the track at that point. 

Q. Was there anything to indicate what had made those 
marks? A. To my say, they were made by an automobile. 

Q. How did you form that opinion, Mr. Miller? A. On 
account of the place on the side of the railroad where it had 
been dug out as if a wheel had spun there. 
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Q. Were there any tread marks or was there only a 
hole? A. No, you couldn’t see tread marks, on the ballast, 
of tires. 

Q. How far north of the crossing w^as the mark that you 
describe as if a wheel had been spinning? A. I would 
say approximately four feet. 

Q. Mr. Miller, did you examine the crossing while you 
were there, the condition of the crossing itself? A. I looked 
at it. 

Q. I show you again a picture marked Defendant’s Ex¬ 
hibit No. 1 and ask you if the crossing was substantially in 
that condition when you observed it? A. About that same 
condition. 

205 Q. Did you observe any gravel on the crossing? 
A. No, sir. 

Q. What was the surface? A. The surface was hard. 

Q. Do you know what it was composed of? A. Amesite. 

Q. And you observed these timbers at the end of the 
crossing, between the ties? A. Yes, sir. 

Q. Did you observe the condition of the road, Mr. Miller? 
A. I drove in that road a piece and then I had to park. 
The road was in terrible condition on both sides of that 
track, because I have drove over that prior to the accident 
and also after the accident. 

Q. You walked over the road at the time you went to the 
scene of the accident? A. A short distance. 

Q. And you observed the condition of the road at the 
time you were walking over it? A. That is right. 

Q. What was the condition of the crossing with respect 
to the condition of the road? A. Well, the road was full 
of holes, in bad condition. The crossing was much more 
smooth than the road. You couldn’t even compare it with 
the road. 

• ••••••••• 
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210 Samuel L. Ensor 

# * * # * • * * # ; • 

Direct Examination 

By Mr. Mickey: 

* # * * # # * # * ; # 

211 Q. Were you called to Mill Race Crossing’ on the 
night of December 9 or the morning of December 9, 

1945? A. Yes, sir. 

Q. Why were you called? A. On account of my signal 
apparatus was out of order. 

Q. Your apparatus was out of order? A. Yes, sir. 

Q. Did you go to the crossing? A. Yes, sir. i 

Q. What did you observe when you reached the crossing? 
A. When I reached the crossing, the train was still setting 
there and there was nothing much I could do until the train 
got out of my way. When the train moved, I inspected my 
signal work and also inspected the track. 

* * * * # * * * # # 

A. The circuit controller had been broken and the switch 
band and the latch on the switch band, all three had been 
broken. 

Q. Were you able to form any opinion as to what 

212 broke those pieces of mechanism ? A. I had been ip- 
formed, when I was called, that a train had hit an 

automobile at Mill Race Crossing and, naturally, when I 
went there I knew what to expect. 

Q. Do you know what actually broke the signals? Were 
they struck by something? 

Mr. Barker: I think his question ought to be clear 
enough. He asked if he knew what caused the break. 

The Court: Could you tell what caused the break in that 
signal apparatus? 

The Witness: There is only one thing that could cause 
a break and that is something dragging on the outside of the 
rail. You know what I mean, on the outside of the rail. 
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The Court: I know what you mean. 

The Witness: Because the apparatus sets clear of the 
track. 

By Mr. Mickey: 

Q. How far from the side of the track is this apparatus? 
A. The circuit controller is approximately—I won’t swear 
to it—but I think it is something like 39 inches from the 
inside of the rail to the clearance of the circuit controller. 

Q. Is that circuit controller north of Mill Race Crossing 
or south of Mill Race Crossing? A. We would call it east 
there, but of course, that would really be north. I 

213 am so used to saying east— 
#•#*•#*#•• 

Q. Have you ever been at Mill Race Crossing when a 
train was approaching from the direction of Potomac 
Yards, Jones’s Hill, the Bladensburg crossing? A. Yes, 
sir. 

Q. Can you hear—have you ever heard a train whistle 
blown on the other side of Bladensburg crossing? A. Yes, 
sir. 

Q. When you stand in the middle of Mill Race Crossing, 
can you hear that whistle? A. Yes, sir. 

214 Q. Can you hear it distinctly? A. Absolutely, yes, 
sir. 

Q. Mr. Ensor, tell the jury whether, even if the whistle 
is not blowing or the bell ringing, can you hear the noise of 
the train if you are standing at Mill Race Crossing before 
it crosses Bladensburg crossing? A. Yes, sir; you can 
hear it coming down. In fact, you can hear the engine pull¬ 
ing when it comes over what we call Jones’s Hill. That is 
approximately, I would say, a mile—a mile and a quarter, 
up there. It is a hill to pull and you can hear the engine 
pulling up over the hill. 

Q. Can you hear it distinctly? A. Yes, sir. 

Q. Or do you have to listen hard to hear it? A. No, sir. 
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Q. Can you see Bladensburg crossing from Mill Race 
Crossing? A. Yes, sir. 

Q. Can you see the light on the locomotive as it ap¬ 
proaches Bladenburg crossing, from Mill Race Crossing? 
A. Yes, sir. 

• **#••#*•* 

215 Cross Examination 

i 

By Mr. Luria: 

* * * # # * * # * « 

Q. These questions that were asked you about hearing 
whistles and hearing trains, you answered from the stand¬ 
point of standing at the crossing; is that correct? A. That 
is right. 

# * * # * * * # 

Redirect Examination 
By Mr. Mickey: 

Q. Mr. Ensor, did you notice any marks near the Mill 
Race Crossing? 

# * * * * * # * * * 

216 The Witness: Just about approximately four feet 
west of the crossing there was a mark. In fact, it 

was kind of T-shaped. It looked like the car had run up 
and then tried to get back and couldn’t, and then it had 
drug up in the ballast line as far as the switch. Of course, 
it stopped there because the ties were extending out from 
the switch, from the track. 

By Mr. Mickey: 

Q. Mr. Ensor, I show you a picture marked Defendant's 
Exhibit No. 1 and ask you on which side of the tracks 

217 did you see those marks? A. This side, right over 
in here (indicating). The marks were approximately 

about there and your switch is up in here, and there was a 
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long mark here (indicating), and this ballast was drugged. 
It just kind of dug a ditch in the ballast, like. 

Q. Will you point out to the jury and show them -where 
you saw the marks ? A. The mark w~as approximately here 
(indicating) and it run this way, and then it came right up 
along this ballast line to the point of the switch. The switch 
sets right there and your ties extend out. We use a 14-foot 
tie. I w’ould say they extend maybe between four and five 
foot. I wouldn’t say the exact measurement, but something 
like that. It comes back far enough for the switch stand 
to set on it. We use a 53-inch rod on the switch and that 
has to go underneath your stock rail which makes it ap¬ 
proximately between 45 and 48 inches and then your switch 
stand sets on the end of your ties, that way. 

The Court: That is before you get on either track, isn’t 

it; before the automobile would have gotten on either track? 

###*•*###* 

The Witness: You have two rails. You are calling it 
north and south. It would be on this side of the west rail. 

The Court: On the west side of the west rail ? 

218 The Witness: That is right. I am so used to call¬ 
ing it east and west, see ? 

The Court: Yes. 

The Witness: In other words, where the ends of your 
ties were, this was right clear of the end of your ties. 

225 Floyd E. Moore 

• •••••*••• 

227 Direct Examination 

By Mr. Ailes: 

229 Q. Refreshing your recollection from this docu¬ 
ment, what answer did Mr. McKinney make to the question, 
“Tell me just what happened when you got up to the rail¬ 
road crossing?” A. (Reading:) “Well, when I got to the 
crossing there, I got up there on the track and seen the train 
light and I choked the car and I just don’t know hardly how 
or -why it happened.” 
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Q. In answer to the question, “You didn’t go on the 
crossing between the rails and get stuck, did you?” what 
answer did Mr. McKinney give? A. (Reading:) “If I did, 
I couldn’t tell it.” 

Q. In response to the question, “The crossing was in 
good condition, wasn’t it?” what answer did Mr. 

230 McKinney give? A. (Reading:) “Well, right at the 
end of the crossing there, as far as I know it was in 

good condition.” 

• * * • • * • • * | • 

Q. In response to the question, “These wooden planks 
on each side of the rails, of the crossing, they were in good 
condition?” what answer did he give to that? A. (Read¬ 
ing:) “Yes, sir, I was there today.” 

Q. In response to the question, 44 They were in good con¬ 
dition?” what answer did he give to that? A. (Reading:) 
“Yes, they were in pretty fair condition.” 

Q. In response to the question, “And the crossing had 
nothing to do with your stalling?” what was the answer? 
A. (Reading:) “Well, I wouldn’t say. Something stalled 
and I don’t know what it was. Something stalled and 
caused me to choke the car but I am not going to say what 
it was. I wouldn’t want to say one thing or another.” s 
Q. Now, were you present under similar circum- 

231 stances when Mr. Suter interrogated Ordelia Lan- 

ford? A. Yes, sir. j 

Q. I hand you this document and ask you if you can iden¬ 
tify it? A. Yes. 

Q. What is it? A. It is a statement taken December 17, 
1945, on Minnesota Avenue. 

• • # • * • • * # , # 

233 Q. In response to the question, “Did McKinney 
make any effort to start the automobile after it was 
stalled?” 

and refreshing your recollection from this document, what 


I 


60 

answer was given? A. (Reading:) “Yes, sir, he did all 
he could but it seemed like it choked and it wouldn’t make 
any noise at all.” 

Q. In response to the question, “How long had it been 
stalled before the lights of the engine showed on you?” 
what is the answer? A. (Reading:) “In about two min¬ 
utes. He did all he could but couldn’t start it.” 

• •••*•**•* 

240 H. Clay Suter 
#**••***•* 

241 Cross Examination 

By Mr. Luria: 

• ••••*•••* 

242 Q. Mr. Suter, were you present when these pic- 

243 tures were taken? A. Yes, sir. 

Q. Were these pictures taken at your direction? 
A. Yes, sir. 

Q. And I think you said you were present when they 
were taken? A. Yes, sir. I looked through the camera to 
see if the view was the way I wanted it. 

Q. How many pictures were taken on that day? A. I 
wouldn’t want to say. 

Q. More than two? A. Yes; more in other places, too. 
Q. Where are the other pictures? A. I don’t know. 

Q. What did you do with them? A. Gave them to coun¬ 
sel. 

Q. W'hat did the other pictures show? A. I think there 
was one other photograph of that crossing. 

Q. Did you tell the photographer exactly what to photo¬ 
graph ? A. I told him where I wanted him to place his cam¬ 
era, what distance away from the tracks. 

Q. Are there any pictures, or were there any taken from 
this crossing, from Mill Race Crossing, facing De- 

244 fense Highway crossing? A. I think there was one; 
only one other picture taken. 



61 


Q. And that was the other one ? A. That is right. 

# * * # • * * # # j # 

Redirect Examination 


By Mr. Mickey: 

Q. Mr. Suter, I show you a picture marked Defendant’s 
Exhibit No. 3,1 believe it is. A. That is right. 

Q. And ask you if that is the other picture that was 
taken? A. These were the only— 

Mr. Luria: (Interposing) This is not Defendant’s Ex¬ 
hibit 3. It has never been shown before in this trial. 

The Court: It hasn’t been identified. That is what I 
take it he is doing. 

Mr. Luria: It is not Defendant’s Exhibit No. 3 yet. 

The Court: It will be marked Defendant’s Exhibit No; 3 
for Identification. I 


245 (Photograph referred to was marked Defendant’s 
Exhibit No. 3 for Identification.) 


By Mr. Mickey: 


Q. I show you this picture, Mr. Suter. Was that taken 
at the same time as the other two pictures which you have 
seen ? A. The same time. All were taken at the same time; 
three pictures taken all together. 

Q. Do you remember the date? A. The 12th of Decem¬ 
ber. It is on the back and was put on by the photographer. 

• # # • # # * # * # 

! 

Mr. Mickey: May I pass this picture to the jury? 

The Court: It hasn’t been offered in evidence, yet. Do 
vou offer it? 

Mr. Mickev: Yes. 

Mr. Luria: No objection. 

• *#•*•*••* 
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247 Emory E. Nicholson 

Direct Examination 
By Mr. Mickey: 

248 Q. Will you tell the jury what you saw when you 
arrived? A. When I first arrived at the engine of 

the train, the automobile was up on the tender—that is, up 
on the pilot. 

Q. In front of the engine? A. That is right. I inquired 
from the engineer if there was anyone hurt or anyone 
killed. He told me there had been one removed to the hos¬ 
pital. I then proceeded to help to clean away the wreckage 
and get the traffic moving. 

I walked on back to the crossing, followed the rails back 
to the crossing. I noticed the ballast and cinders had been 
disturbed alongside of the track all the way back to the 
crossing. I found where the automobile had entered into 
the crossing. 

Q. Did you notice any marks near the crossing? A. Yes. 
You could see where the automobile had left the road lead¬ 
ing up to the crossing. 

Q. I show you a picture marked Defendant’s Exhibit No. 
2 and ask you to point out where you saw the marks that 
indicated that a car had left the road? A. This is the side 
track in here (indicating). This is the main track. The 
front wheel on the left-hand side of the automobile had left 
the crossing back here (indicating), left the road way back 
here and led up and over the track about three and one- 
lialf to four feet of the boards. 

249 Q. Will you point that out again, for the jury? A. 
This is the side track coming into the siding up at 

the stone yard. The front left wheel of the automobile had 
left this road way back here and had gone up over the rail 
about three and one-half to four feet east of the boards. 


Q. When you say “east,” you are talking in terms of the 
B. & 0. directions? A. That is right. 

Q. But it was actually— A. (Interposing) It would be 
north. 

Q. On the north side of the road? A. That is right. It 
would be on the north side of the road. 

Q. Did you stay there until the train left? A. Yes, sir. I 

Q. Did you examine the crossing at that time? A. Yes, 
sir. 

Q. W 7 ill you state whether that picture shows the condi¬ 
tion of the crossing as it was? This is Defendant’s Ex¬ 
hibit No. 1. A. The crossing was not in bad shape. The 
crossing was in fairly good shape. It had been repaired 
just previous before that. 

Q. Does that look as if it were about the condition of the 
crossing at the time you examined it that night? A. 
250 Well, I wouldn’t say that, because you have got snow 
on the ground there. You can’t tell. 

Q. There was no snow on the crossing? A. No, but thefe 
were signs there where something had dug into the crossing 
there. 

252 Q. Have you ever had occasion to meet anyone on 
that crossing? A. Yes, sir. 

Q. Have you ever passed another car when you were driv¬ 
ing over it? A. Yes, I have. 

Q. When you were on the crossing? Yes, sir. 

Q. And the other car was on the crossing? A. Yes, sir. 

Q. And you both went across? A. We both went across. 

Q. W 7 ould you say whether you think the condition of 
this crossing at about the time of the accident, when you 
went over it on the Saturday before the accident—was the 
condition such that the crossing impaired the usefulness of 
the road? A. No, it was not. 



64 


253 Cross Examination 
By Mr. Luria: 

259 Q. I hand you this picture of the crossing and ask 
you if you think your automobile and another one 

could pass at the same time? A. I have passed there with 
another automobile. 

Q. Using this picture again, I would like for you to point 
out the point where you saw the marks. He showed you 
the other picture with the spur track in it. A. The automo¬ 
bile left the road back here (indicating), the front 

260 left wheel. 

Q. Just tell us where you saw the track. A. The 
track started off here (indicating) and come off over here 
and went over the rail. That front wheel was in the middle 
of the rail, between the two rails. 

Q. These are the conclusions that you are drawing; isn’t 
that correct? A. No. 

Q. You didn’t see it there, did you? A. No; there were 
marks. 

Q. Were there any marks here that you do distinguish 
as having been made by this car? A. Sure, because this 
was soft and went on it. 

Q. Do you know the height of that rail—it went over the 
rail? A. Yes. 

Q. Do you know the height of that rail from the ground? 
A. Six—about seven and one-lialf inches. 

Q. And your testimony is that you have deduced, from a 
tire mark, that the front wheel went over that seven and 
one-half inch rail? A. Sure. 

Q. All right. Describe the mark that you saw out here. 
Was it just a plain mark made by a tire passing over it? A. 
It was the trail of an automobile tire. 

Q. That is all you saw? A. And from the dirt that 
was on the other part of the road, it left the imprint 


261 
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of the tire on the inside of the rail and in the middle of the 
tracks where the automobile was hit. The rim of the tire 
had dug up the ballast from where it was setting. 

Q. So that you have a furrow here? A. No; in between 
the rails. 

Q. What have you got outside the rails? A. You have 
got the ballast torn up all alongside the tracks and where 
the automobile was dragged. 

Q. You don’t think the automobile dragged along the 
tracks? A. No, because it lifted it up. The rear of the 
automobile followed the track along. 

• #*•••***# 

264 Q. I want you to examine these two pictures again 
and tell me if that is the condition of the crossing 

as of the time of the accident? A. No. i 

* * * * • • * * * ! # 

265 Mr. Mickey: Did you state for the record which 
pictures you were showing? 

Mr. Luria: No; but I will: Defendant’s 1 and 3. 

Redirect Examination 
By Mr. Mickey: 

* • • • • # * # • i # 

266 Q. In your opinion, how did the crossing at the 
time of the accident compare with the crossing as it 

is shown in these pictures? A. The crossing looked a lot 
better than wliat it does there now. 

********** 

267 Q. In your opinion, Lieutenant Nicholson, would 
it have been possible for a car moving in a straight 

line across this crossing to skid sideways to the left after 
the front wheels were on the crossing? A. No, sir. 

Q. Was there any condition in the crossing that, in your 
judgment, at all in any way could have caused a car to slide 
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sideways after its front wheels were on the crossing? A. 
Not according to my idea, it couldn’t. 

Q. It couldn’t have slid sideways on gravel? A. No. 

269 Recross Examination 

By Mr. Luria: 

Q. Lieutenant, would it have been possible for an auto¬ 
mobile to slide off the side of this crossing in the condition 
that is shown on that picture? A. No. 

Q. Why? A. If he was going across the crossing it looks 
like these furrows would have held him on there. 

Q. Let me put my question to you again: If there was 
any loose gravel on this crossing, do you think it would 
have been possible for that to happen ? A. Any loose gravel 
—no, I don’t think it would. 

The Court: Is that all from this witness? 

Mr. Mickey: I have no further questions. 

Mr. Luria: If an automobile slid up against this furrow 
that you are describing here, 'would it hold the automobile ? 
The Witness: I don’t see why it wouldn’t. 

********** 

Further Redirect Examination 
By Mr. Mickey: 

********** 

270 Q. What do you mean by “holding the automo¬ 
bile”? A. There wasn’t any ice on the ground and 

the crossing was dry, and if there had been gravel there, it 
would have come over against the boards. It certainly 
wouldn’t have slid off across it. 

• **#•*•#•* 

271 Q. Do you mean forwards or backwards or side- 
^vays ? A. Sideways. 

********** 
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273 The Court: All right; I will consider your mo¬ 
tions. 

Mr. Ailes: I was going to ask you if you would hear 
me a minute. I don’t want to take up the Court’s time by 
reiterating what I said before. 

I sincerely believe, the way this case has developed, that 

Your Honor should direct a verdict for the defendant. 

* 

286 The Court: No; it is not, viewed by the testimony. 
I mean if he ran his car off the crossing and it went 

off because he ran it that way, rather than as the result of 
some negligent construction, of course the railroad com¬ 
pany is not liable. They say—and again I am not too sure 
that they haven’t the preponderance of the evidence 

287 on their side—that “No, that isn’t what happened. 
The character of the crossing was such that, although 

we went on it properly, it slid off because of the stuff that 
w r as on the crossing.” 

• •••#*##•# 

288 The Court: Gentlemen, I am going to let it go to 
the jury and that is without prejudice on what I 

might do if I had to consider the case at a later stage* 
whether the verdict was contrary to the state of the evi¬ 
dence. I think it would be better to have the jury’s judg¬ 
ment on the thing so if I should take action later on that and 
the Court of Appeals did not agree, at least they would 
have the benefit of a jury’s verdict. 

316 Mr. Luria: Your Honor has ruled on No. 19 in 
the previous discussion, also. 

Mr. Ailes: Your Honor, you have not ruled on the ques¬ 
tion of this instruction. You have ruled on the question 
of taking it away from this jury. 


* 
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Mr. Ailes: Your Honor, I am not very fond of it. Sup¬ 
pose we strike “to warn Osborne McKinney to stop, look, 
and listen”? 

********** 

317 The Court: Let me read it as I think it is now: 

“The jury are instructed that Isabell Postom was under 
a duty to exercise reasonable care for her own safety and 
if she failed to do so she was negligent, and if her negli¬ 
gence proximately contributed to her injury the plaintiff 
cannot recover in this accident.” 

Mr. Ailes: And I would like to have “to keep a lookout 
for approaching trains” in there, because I do think that 
she was under an obligation, while they were on the cross¬ 
ing, to be looking down in that direction. 

********** 

318 The Court.: I think she should do that which any 
reasonably prudent person in her position would do 

and whether she should look down the track for a train, I 
can’t say I think a passenger was required to do that. 

Mr. Ailes: We would like to urge that. 

The Court: I will enter an exception, and mark it 
“granted as amended.” 

********** 

The Court: Exception noted as to the deletion of “to keep 
a lookout for approaching trains.” 

#***###*** 

332 The Court: I didn’t think there was any dispute 
between you, and then as to your wheel getting off 
the crossing and getting caught on the rail. I thought that 
the difference between you was what caused that to hap¬ 
pen. 

Mr. Barker: No. Their position has been that the car 
was not on the crossing. 

The Court: That is right. 
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Mr. Barker: Our position is that the car went right on 
the crossing and got stuck on the crossing. 

The Court: I didn’t understand your driver to say that. 
I understood him to say that, because of the loose gravel, 
one of the wheels slipped off. 

Mr. Barker.: One of the wheels slipped off and got 
caught on the rails. He didn’t say he was off the crossing 
when that happened. 

* • # * * # * * * • 

333 Mr. Barker: I think the difference between our 
versions is that they assume that his testimony was 

he was not on the crossing at all. He went on the crossing 
and he says that one wheel slipped off the crossing. 

The Court: There isn’t any doubt about what he said, 
that he went on the crossing properly and it was because of 
the defective condition of the crossing that his left 

334 front wheel slipped off of it. 
********** 

The Court: No. I think the issue has been definitely 
made here, in so far as the crossing is concerned, as to 
whether or not the crossing was properly constructed so 
that it could be crossed properly by an automobile prop¬ 
erly driven, or whether it was so constructed that an auto¬ 
mobile properly driven would and did slip off so that its 
front left wheel was caught in the rail. 

Mr. Barker: Say it that way and that is all 

335 right. 

********* !* 

Mr. Ailes: Your Honor, Instruction 4-A undertakes to 
make the same statement that was made in 2-A, but makes 
it binding because it raises the proximate cause question 
and I thought it might save Your Honor’s time if I called 
Your Honor’s attention to that now, to see whether or not 
thev could be combined into one. 
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The Court: How about “which would and did cause an 
automobile’’? 

Mr. Ailes: We would prefer to have it, if Your Honor 
please, with the sentence at the end of that saying they 
must further find that this did cause this automo- 
336 bile— 

The Court: You mean that it was the proximate 
cause of the thing? 

Mr. Ailes.: Proximate cause is a very simple issue here. 
It is the cause and it is what actually caused it here if it is 
the proximate cause. In other words, a hole in the cross¬ 
ing or a defect is— 

The Court: Of course it must be proximate cause. There 
is no doubt about that. 

Mr. Ailes: My only point was, I often wonder if the 
jury knows what proximate cause means. 

The Court: I don’t know whether they do or not. I try 
my best to make them understand it. 

Mr. Ailes: In this case, it is a perfectly clear matter 
that the hole caused him to get off, or not; isn’t that right? 
The Court: Yes. 

Mr. Ailes: If we could add, “and unless they further find 
that such a defect caused the automobile of McKinney to 
slide off of the crossing and become lodged between the 
rails” to 2-A, we would be very happy. 

**#•##•••• 

339 I don’t see any point in giving 4-A, though I still 
have in mind you are asking that such negligence as 

is shown should be shown also to be the proximate cause. 
Mr. Ailes: I think Your Honor understood my 

340 earlier request. What w T e would like, if it is possible, 
is to take the last sentence where it begins “And 

unless” and add that to 2-A. 

*•#*##•••• 

341 So that leaves for consideration the instruction 
about proximate cause. Of course, you are entitled 




to that. It was only a question of how it should be given 
and where. 

I have given Instruction No. 7, “The jury are instructed 
that unless they shall find by a preponderance of the evi¬ 
dence that the accident complained of was caused by some 
act of negligence on the part of the Baltimore & 

342 Ohio Railroad Company, they must find for the de¬ 
fendant.” 

I can tell them, and always do, that the act of negligence 
that is complained of must be proven and that it must be 
shown by a fair preponderance of the evidence that that 
act of negligence, if proven, was the proximate cause. Why 
doesn’t that meet it? 

Mr. Ailes: Our position is that there is only one al¬ 
leged— 

The Court: You argue that to the jury and you can say 
that the Court will charge you to return a verdict that 
there must be proven, by a preponderance of the evidence, 
the act of negligence that is here involved. It must further 
be proven that it must be shown by a preponderance of the 
evidence that it was the cause of the accident. 

Mr. Ailes: Our position is that—and we request Your 
Honor to give an instruction in your own language—with 
respect to the one issue that is involved in this case, namely, 
that the condition of this crossing caused McKinney’s car 
to get off of the crossing because that is the only issue 
involved at this point. 

The Court: I think it is, too; but I don’t see how they 
can miss it from what I tell them, that it is the issue of 
negligence. | 

Mr. Ailes: I don’t see how the plaintiffs’ case is preju¬ 
diced in any way to tell them specifically that they cannot 
find for the plaintiffs unless they find that some defect in 
this crossing and something in the condition of this cross¬ 
ing, which was improper caused this car to get off 

343 that crossing. I mean, it is as simple as that, and 
it seems to me we are entitled to have the jury told 

that in just so many words. 
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Mr. Barker: But just once. That is our position. 

The Court: Yes; that is the only thing I am laboring 
over. Of course, what I tell them will mean that, but I don’t 
know whether, after telling them that once, I should go 
ahead and tell it to them again. 

Let me charge them on that and, at the conclusion of my 
charge, if you don’t think that is covered well enough, you 
can come to the bench. 

Mr. Ailes: All right, Your Honor. 

The Court: In view of that, what do you want to do with 
4-A? 

Mr. Ailes: We wish to preserve the point that we are 
entitled to have this specific statement made and ask our 
exception be noted. 

The Court: I will say “Denied except as covered by the 
general charge.” 

Mr. Ailes: And, I guess to state it fairly, that is over 
our objection in so far as the last sentence is concerned. 

The Court: That is right; exception noted. 

**####•••• 

345 Charge of the Court 

The Court (Morris, J.): Members of the Jury, as I 
am sure you understand from what you have heard thus 
far, the nature of this case is that the plaintiffs, that is, the 
administratrix for the benefit of herself, as the mother, 
and the child as the daughter of the deceased, Isabell Pos- 
tom, seek to recover damages from the defendant Balti¬ 
more & Ohio Railroad Company, for the death of Isabell 
Postom alleged to be due to the negligence of the Balti¬ 
more & Ohio Railroad Company. 

In order to properly consider this case and arrive at a 
proper verdict, you must understand what is meant by 
“negligence.” There can be no recovery unless their negli¬ 
gence be shown and it be shown that such negligence 

346 was the proximate cause of the death. 
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Negligence is the doing of some act which a reason¬ 
ably prudent person would not do, or the failure to do 
something which a reasonably prudent person would do 
actuated by those considerations which ordinarily regulate 
the conduct of human affairs. It is the failure to use ordi¬ 
nary care in the management of one’s property or person. 

Ordinary care is that care which persons of ordinary 
prudence exercise in the management of their own affairs. 
That is the degree of care that is involved here. There are 
various kinds of care required by the law in certain cir¬ 
cumstances, some higher and some lower, but here the 
measure of care required is that of ordinary care, and the 
failure to use that ordinary care is negligence. 

As I said, there must not only be shown negligence on 
the part of the defendant to justify recovery but it must 
be also shown that that negligence is the proximate cause 
of the injury complained of, here the wrongful death of the 
deceased. 

By proximate cause is meant this: The proximate cause 
of an injury is that cause which, in natural and continuous 
sequence, unbroken by any efficient intervening cause, pro¬ 
duces the injury and without which the result would not 
have occurred. It is the efficient cause, the one that neces¬ 
sarily sets in operation the factors that accomplish the in¬ 
jury. It may operate directly or by putting inter- 
347 vening agencies in motion. 

One is presumed to act with ordinary care and, 
therefore, when one claims relief for damages on account 
of the alleged negligence of another that presumption that 
one acted without negligence must be overcome by proof 
and that is why the law is that one asserting negligence of 
another has the burden of proof of showing that negligence, 
and by that burden of proof is meant that such negligence 
must be shown by what is called a fair preponderance of 

j 

the evidence. 

A fair preponderance of the evidence means that the 
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evidence on that issue must be more convincing, must be 
more satisfactory as to its truth, must weigh heavier than 
the evidence on that issue to the contrary. If the proof 
tending to show negligence or tending to show that, if neg¬ 
ligent, such negligence was the proximate cause of the in¬ 
jury is not as convincing, is not as satisfying as the evi¬ 
dence on those issues or such issue to the contrary, then it 
does not preponderate. If it is equal, that is, if it is neither 
more nor less satisfying or convincing than the proof on 
that issue to the contrary, then it does not preponderate; 
but, if it is more satisfying, more convincing as to its truth 
than the evidence on that issue to the contrary, then it can 
be said that it does preponderate and, if it does prepon¬ 
derate, then the burden of proof is met on that particular 
issue. 

Preponderance of the evidence does not necessarily 
mean the greater number of -witnesses. It does not 
34S necessarily mean the greater mass of testimony. It 
means just what I have just said. The evidence on 
that issue must be more satisfactory to you as to its truth, 
more convincing than the evidence on that issue to the 
contrary. 

This is as perhaps as good a place as any to undertake 
to define to you what is meant by contributory negligence 
which is asserted by the defendant as one of its defenses. 
They say there was no negligence on its part at all and, if 
there was, such negligence was not the proximate cause of 
the injury but even if you find against the defendant on 
that, they still assert that a judgment should not be ren¬ 
dered in favor of the plaintiff against the defendant, as¬ 
serting that the plaintiff or the plaintiff’s decedent, Isa- 
bell Postom, was contributorilv negligent. What is meant 
by that is this: Contributory negligence is negligence on 
the part of the person injured—here the person whose 
death resulted—which, combining in some degree with the 
negligence of another, and that here would mean the Balti- 
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more & Ohio Railroad Company, helped in proximately 
causing the injury of which the former—and that means 
here the administratrix, the plaintiff—complained. One 
who is guilty of contributory negligence may not recover 
from another for the injuries suffered. 

The reason for this rule of law is not that the fault of 
one justifies the fault of another, but simply that there 
can be no apportionment of damages between the 

349 participating agents of causation. Here again, 
though, just as I said, the defendant is presumed to 

have acted without negligence and, therefore, the burden 
of proving that it was negligent rests upon the plaintiff; 
so, if the defendant asserts that the deceased person, Isa- 
bell Postom, was contributorily negligent, because it is to 
be presumed that she acted without negligence, the burden 
of proof is upon the defendant to show that she was con¬ 
tributorily negligent. That is, it means, assuming you find 
the defendant to be guilty of negligence and that such neg¬ 
ligence was the proximate cause of the injury, then before 
you can say that the plaintiff cannot recover because of 
contributory negligence of the deceased person, it must be 
shown by a fair preponderance of the evidence that the de¬ 
ceased person was guilty of contributory negligence and 
that such negligence proximately caused or contributed to 
the injuries that she suffered in order to defeat a recovery 
by the plaintiff. 

You are reminded of the fact that the vehicle in which 
the deceased was riding at the time of the accident in ques¬ 
tion was then being operated by one Osborne McKinney. I 
instruct you that the driver’s negligence, if any, may not 
be imputed to the deceased passenger and that, therefore, 
you shall find that there was no contributory negligence on 
the part of the deceased, unless you find that there was some 
personal negligence on her part—that is, some negligent 
conduct of her own—which contributed as the proxi- 

350 mate cause to her injury. ! 
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In this connection, I would remind you again of a basic 
principle of law governing the defense of contributory 
negligence. That defense is not supported as against a 
guest or passenger by the lone fact, if it be a fact, that lie 
was negligent. To constitute, in and of itself, a bar to re¬ 
covery when one otherwise would be entitled to recover, 
his own negligence—and here that means her own negli¬ 
gence—must contribute as a proximate cause to her in¬ 
jury. Unless this connection, as the causing factor, is 
present, the conduct, no matter how inexcusable, does not 
constitute contributory negligence. 

A person who, without negligence on his part or her part, 
as the case may be, is suddenly confronted with unexpected 
and imminent danger or circumstances which create a rea¬ 
sonable apprehension of imminent danger, either to himself 
or to others, is not expected nor required to use the same 
judgment and prudence that is required of him in the exer¬ 
cise of ordinary care in calmer and more deliberate mo¬ 
ments. 

His duty—and when I say that I mean her duty, of course 
is to exercise only the care that an ordinarily prudent per¬ 
son would exercise if confronted with the same unexpected 
danger under the same circumstances. If, at that moment, 
he or she does what appears to him to be the best thing 
to do, and if his choice and manner of action are the same 
as might have been followed by any ordinarily prudent 
person under the same conditions, he does all the law re¬ 
quires of him, although in the light of after events it 
351 should appear that a different course would have 
been better and safer. 

If the jury finds for the plaintiff, the jury is limited in 
determining the amount of the verdict to the pecuniary 
losses suffered by the relatives or the dependents of the 
deceased, Isabell Postom. 

If the jury find for the plaintiff, the jury must return 
separate verdicts showing the pecuniary loss if any suffered 
by Rosa Postom, the mother of Isabell Postom, and by 
Clara Mae Lynch, the daughter of Isabell Postom. 
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That does not mean that you are to return two verdicts. 
It means that in your verdict, if you do find for the plain¬ 
tiff, you are to show w T hat amount you consider the loss of 
each of these persons to be, that is, the pecuniary loss. 

The jury are instructed that Isabell Postom owed no 
legal duty of support to her mother, Rosa Postom, and that 
therefore the pecuniary loss if any suffered by Rosa Postom 
tom is limited to what Rosa Postom could reasonably ex¬ 
pect in the way of money as a gift from Isabell Postom 
during Rosa Postom’s life expectancy based on the amount 
of money which Isabell Postom had in the past sent to her 
mother, Rosa Postom, for the support of Rosa Postom, tak¬ 
ing into consideration the amount of money which Isabell; 
Postom would have left out of her earnings after meeting 
her living expenses and other expenses. 

The jury are instructed that in determining the pecuniary 
loss of Clara Mae Lynch, they are to ascertain the; 
352 amount of money which Clara Mae Lynch could rea-; 

sonably expect her mother, Isabell Postom, to fur-; 
nish for her support until the time that Clara Mae Lynch 
reaches the age of 21 years, taking into consideration the; 
amount of money which Isabell Postom had in the past con¬ 
tributed for the support of Clara Mae Lynch and also tak¬ 
ing into consideration the amount of money which Isabell 
Postom would have left out of her earnings after meeting 
her living expenses. 

The jury are instructed that unless they shall find by a 
preponderance of the evidence that the accident complained 
of was caused by some act of negligence on the part of the 
Baltimore & Ohio Railroad Company, they must find for the 
defendant. 

The jury are instructed that if they believe from the evi¬ 
dence that the accident was caused solely by the negligence 
and failure of Osborne McKinney to use ordinary care in 
the operation of his automobile, they are to find for the de¬ 
fendant. 
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The jury are instructed that Isabell Postom was under 
a duty to exercise reasonable care for her own safety, and 
if she failed to do so she was negligent, and if her negli¬ 
gence proxiniately contributed to her injury, the plaintiff 
cannot recover in this accident. 

The jury are instructed that if they believe from the evi¬ 
dence that Isabell Postom had an opportunity to remove 
herself from a place of danger and to avoid being injured 
in this accident but failed to do so, and you further 

353 believe a reasonably prudent person in like circum¬ 
stance would have done so, then you must find for 

the defendant. 

The jury are instructed that the mere happening of the 
accident complained of raises no presumption of negli¬ 
gence on the part of the Baltimore & Ohio Railroad Com¬ 
pany, but the burden is upon the plaintiff to establish, by 
a fair preponderance of the evidence, that the Baltimore & 
Ohio Railroad Company was negligent and that its negli¬ 
gence caused this accident. 

The jury are instructed that the plaintiff has failed to 
prove that the defendant’s train was operated in a negli¬ 
gent manner and, therefore, that issue is withdrawn from 
your consideration. 

There were, as you know, two acts of negligence charged. 
One was the improper or negligent operation of the train 
and the other was the negligent construction or maintenance 
of the crossing. The question of the negligence of the opera¬ 
tion of the train is withdrawn, which leaves for your con¬ 
sideration the other question. 

The jury are instructed that the defendant was under 
the dutv to construct and maintain the Mill Race Crossing 
in a reasonably safe condition. So far as this case is con¬ 
cerned, that means that the defendant was under a duty 
to see that there were no defects in the crossing which would 
cause an automobile, or the left front wheel thereof, driven 
with reasonable prudence on the crossing, to slide 

354 off of the crossing and become lodged between the 
rails. 
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With respect only to the width of the crossing, the jury 
are instructed that the defendant was under a duty to main¬ 
tain a crossing which was as wide as the traveled portion 
of the road, but was under no duty to maintain a crossing 
which was wider than the traveled portion of the road. 

You are the sole judges of the facts of this case. It is for 
you to determine what the facts in the case are from the 
evidence after weighing that evidence, rejecting such part 
or parts as you do not accept as true or accurate and basing 
your judgment on that which you do believe to be true and 
accurate. In performing that task, you will take your 
recollection of the evidence and should that recollection dif¬ 
fer from that expressed by counsel for either party or 
should it differ from that expressed by the Court, if I have, 
during the course of the trial, had occasion to refer to my 
recollection of the evidence for any purpose, you will take 
your own recollection and not that of counsel or the Court. 

You are the sole judges of the credibility of the witnesses; 
that is, it is for you to determine what witnesses or what 
part of the testimony of any witness you believe to be true 
and accurate and what part you do not accept as true and 
accurate. In performing that task you may call to your aid 
and assistance certain rules, certain guides, which, although 
not infallible, the law recognizes out of long years of 
355 experience to be reliable and helpful guides and, 
therefore, you are to use them to such extent and to 
such extent only as you believe they are helpful to you in 
arriving at what the truth is. For instance, in weighing 
the testimony of any witness, you may take into considera¬ 
tion the interest, if any, which such witness has in the out¬ 
come of the trial and consider and determine whether such 
interest has or has not colored or affected the testimonv 

V I 

of such witness. You may take into consideration the op- ; 
portunity of a witness to have observed and, therefore, to 
know the matters about which the witness has testified. 
You can consider the capacity or ability of a witness to have 
accurately observed what the witness has testified; his ca-i 
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pacity to have accurately recollected and related what he 
did observe or the contrary. You may consider the reason¬ 
ableness or unreasonableness of the testimony of any wit¬ 
ness, its probability or improbability, in helping you to 
determine whether to accept as true and accurate what the 
witness has testified to or the contrary. 

You may consider the appearance and demeanor of a 
witness on the stand, which is simply another way of say¬ 
ing what all of us do in every-day life. You may consider 
w’hether or not the witness looks and acts as if that witness 
is truthfully and accurately relating what that witness 
knows to be so or the contrary. If you believe it has been 
shown that any witness is prejudiced or biased, either 
356 for or against either party in the cause, you may 
consider and determine whether or not such bias or 
prejudice, if any, has or has not colored or affected the 
testimony of such witness. If you believe it has been shown 
that any witness has testified falsely concerning any ma¬ 
terial fact as to which the witness could not reasonably 
have been honestly mistaken, you have the right to reject 
entirely all that that witness has testified to on the principle 
that one who testifies falsely about one material fact may be 
testifying falsely about others or all or, in any event, such 
a witness is not sufficiently reliable as to compel a jury to 
base its judgment on the testimony of such witness. I say 
you have the right to reject all of the testimony of a witness 
who lias testified falsely with respect to any material fact 
and so you have; but, you are not required to do so. Yon 
may, if you think you should, accept as true part of what 
a witness has testified to if you believe it to be true even 
though you do reject as false other parts of the testimony 
of that witness, which illustrates the wide lattitude which 
the law leaves to your good sound judgment and discretion 
as to what weight you will give to the testimony of such a 
witness. 

If, after weighing all of the evidence in this case, reject¬ 
ing such part or parts as you do not believe to be true or 
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accepting as accurate and basing your judgment on that 
which you do believe to be true, you believe it has been 
shown by a fair preponderance of the evidence, as 

357 I have defined that term to you, that the defendant 
was negligent and that such negligence was the prox¬ 
imate cause of the death of Isabell Postom, and you don’t 
believe it has been shown by a fair preponderance of the 
evidence that the said Isabell Postom was contributorily 
negligent, as I have defined that to you, it would be your 
duty to find your verdict in favor of the plaintiff and state 
therein the amounts of pecuniary loss of the mother and the 
daughter named in the complaint. 

If, on the other hand, you do not believe that it has been 
shown by a fair preponderance of the evidence that the de¬ 
fendant was negligent in the respects here involved, or even 
if it was negligent, that such negligence was not the proxi¬ 
mate cause of the death of the deceased, Isabell Postom, Or 
if you believe that, even though the defendant was negli¬ 
gent, that such negligence was the proximate cause of the 
death of said Isabell Postom, and you further believe it has 
been shown by a fair preponderance of the evidence that 
the said Isabell Postom was contributorily negligent, as I 
have defined that term to you, and that such contributory 
negligence contributed to the proximate cause of the wrong¬ 
ful death of the said Isabell Postom, then, in either of those 
events, it would equally be your duty to find your verdict 
in favor of the defendant. ; 

Is there any charge other than those which I have already 
ruled upon that counsel for either party think I should 
give or clarification made of any that I have given? 

358 Mr. Ailes: Not for our side, Your Honor. 

Mr. Luria: Not for our side. 

The Court: You will, therefore, retire. Choose one of 
your number as foreman. Consider your verdict. When 
you have arrived at a verdict, and remember, it is your 
duty to arrive at a unanimous verdict if you can conscien^ 
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tiously do so, notify the Bailiff and the Court will receive 
your verdict. 

#•#•#*•••• 

The Court: I understand the jury is ready with a verdict. 
The Marshal: Yes. 

The Court: You are ready to receive the verdict? 

Mr. Luria: Yes, sir. 

Mr. Ailes: Yes, sir. 

The Court: Let the jury come in. 

359 (Thereupon, at 3:18 o’clock p.m. the jury returned 
to the court room.) 

The Clerk: Are you the foreman, sir? 

The Foreman: Yes, sir. 

The Clerk: Mr. Foreman, has the jury agreed upon its 
verdict? 

The Foreman: Yes, they have. 

The Clerk: Do you find for the plaintiffs or the defen¬ 
dant? 

The Foreman: We find for the plaintiff. 

The Clerk: In what amount for Rosa Postom? 

The Foreman: None. 

The Clerk: And for Clara Mae Lynch? 

The Foreman: $7,500. 

The Clerk: Members of the jury, your foreman says you 
find for the plaintiff in the sum of $7,500 for Clara Mae 
Lynch, infant, and nothing for Rosa Postom, the grand¬ 
mother. 

Is this your verdict so say you each and all? 

(The jury nodded assent.) 
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BRIEF FOR APPELLEE 

COUNTER-STATEMENT OF CASE 

On the evening of December 8,1945, Osborne McKinney 
was driving his automobile across the rail crossing of the 
appellant, Baltimore & Ohio Railroad Company, known 
as Millrace Crossing. There were two passengers in the 
automobile, Isabell Postom, in the front seat with the 
driver (App. 13) and Odelia Lanford in the back (App. 
13). The approach to the crossing was an uphill, rough, 
dirt road (App. 10). There were no lights (App. 31) and 
he could not see nor hear any train (App. 10, 38). There 
was gravel between the rails on the crossing (App. 11,12) 
which is shown by the pictures introduced by the appellant 
to be pock-marked with holes of considerable size and 
depth. The left front wheel of the automobile becapae 
lodged between the rails (App. 12) and could not be 
moved (App. 12,18). 

McKinney then saw the train coming (App. 12) and 
gave warning to his passengers to get away (App. 13). 
The train was then less than one block away (App. 13). 
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Mrs. Lanford got out of the far door from the approach¬ 
ing train as did McKinney (App. 32). Miss Postom was 
killed in the collision (App. 13) and her body was found 
along the rails halfway between the crossing and the 
place where the automobile was carried. The door on the 
right side of the automobile was tom off (App. 40). The 
construction foreman of the appellant testified that the 
crossing was completely repaired one month prior to the 
accident (App. 42, 44, 48); that amesite used in this cross¬ 
ing lasts for two years (App. 50) and that planks last four, 
five or six years (App. 48). 

SUMMARY OF ARGUMENT 

The appellee’s claim is based upon the negligence of 
the appellant in the construction and maintenance of a 
railroad crossing. The trial court and jury, after hear¬ 
ing all the witnesses and examining all the evidence, found 
that the crossing was constructed and maintained in a neg¬ 
ligent manner and found for the appellee. 

The appellant contends that it in no manner was negli¬ 
gent, and that, in any case, their negligence did not cause 
this accident. Appellant’s argument is sub-divided into 
four headings: 

1. Under Physical Facts Rule, there is no evidence 
of negligence. 

2. No evidence of proximate cause because of con¬ 
flict with natural laws. 

3. Verdict cannot be supported by speculation and 
theories. 

4. Contributory negligence. 

Appellee will deal with each argument presented and 
show by the testimony and the facts that there was more 
than sufficient evidence to go to the jury on the question of 
negligence; and of proximate cause; of the absence of spec¬ 
ulation or theorizing on the part of appellee; and that there 
was no evidence of contributory negligence. 
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ARGUMENT 

Introduction 

The complaint initiating this action was for damages 
for wrongful death in the amount of $50,000.00. The ver¬ 
dict of the jury was zero for the administratrix, mother of 
the decedent, and $7,500 for the infant daughter of the 
deceased. This certainly reflects mature consideration of 
the proof of damages offered at trial rather than a verdict 
arrived at through sympathy for the appellee. 

Osborne McKinney was the principal witness of the 
appellee as to the condition of the crossing and the cause 
of the accident. His testimony was direct and constant. 
His testimony is that he drove his automobile over this 
crossing which had gravel between the rails (App. 11, 12) 
at a slow speed and in second gear (App. 12). The front 
left wheel was caused to slide and become lodged against 
the rail (App. 12) from which position he was unable 
to extricate the automobile (App. 12). This testimony the 
appellant professes to be unable to comprehend as being 
physically impossible. 

Physical Impossibility 

It seems fairly clear after examining the pictures taken 
by an agent of the Baltimore and Ohio Railroad and at 
their request, that such an occurrence is far from im¬ 
possible. 

The physical facts which the appellant argues nullify 
the testimony of McKinney is the construction of the cross¬ 
ing, as evidenced by three photographs introduced into 
evidence as exhibits of the appellant—two voluntarily and 
one after cross examination by appellee disclosed its exist¬ 
ence (App. 60). These pictures were admittedly taken 
several days after the accident and show a very rough, 
pitted, apparently hard surface crossing with two holes 
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from two to six inches deep covering area of from one- 
fourth to one-half of the entire crossing. These holes are 
partially filled with loose gravel. 

McKinney’s action when these pictures were shown him 
w’as again constant—he said the crossing was gravel but 
the picture “don’t show no gravel” (App. 38). There is 
no disagreement as to the other physical facts which are 
material to the issues here. The questions here presented 
are for the determination of the jury. 

Elzig v. Gudwangen, 91 F. (2d) 434-444 

“* * • The probative effect as to the evidence as to 
the location of the vehicles when they came to rest was 
for the jury to determine. 

“While our examination of the record indicates to 
us that the verdicts of the jury are contrary to the 
weight of the evidence, and w’hile we think a new 
trial of this case would be in the interests of justice, 
we are convinced that, at the close of the trial, the 
issue of negligence w’as one of fact for the jury and not¬ 
one of law for the court, and that if the verdicts are 
erroneous, the error was an error of fact committed 
by the jury, and not an error of law committed by the 
court. This court may not retry an action at law 
and render such judgment as it thinks should be ren¬ 
dered. U. S. v. Washington Dehydrated Food Co., 
89 F. (2d) 606-9-10.” 

It is our view that the description of the condition of 
the crossing as given by McKinney, the driver of the auto¬ 
mobile, is not inconsistent with the pictures of the cross¬ 
ing. He testified that as he drove upon the crossing his 
left front wdieel skidded on loose gravel. The picture 
shows two holes on the crossing and both holes contain 
loose gravel. The jury certainly could infer from his 
testimony and the pictures that what caused him to skid 
w’as the loose gravel on the crossing. His testimony that 
the wheel skidded off the crossing and up against a rail 
is also consistent with the facts as shown on the picture. 
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At any rate, the determination of that issue was clearly 
one for the jury as the District Court indicated when it 
refused to grant the defendant’s motion for a directed 
verdict. Moreover, McKinney stated specifically that the 
pictures differed from the condition of the crossing as he 
saw it the morning following the accident in two particu¬ 
lars; one, that gravel was piled over the crossing in 
heaps; and two, that no wooden planks bounded the cross¬ 
ing. It would entail no great effort on the part of a rail¬ 
road maintenance crew to remove loose gravel from the 
top of the crossing in a few minutes, and it would like¬ 
wise be a simple matter for the crew to place two planks 
on each side of the so-called standard size crossing. At 
any rate, here again there was direct testimony by the 
driver as to what he observed opposed by a picture taken 
three days after the accident occurred. We submit that this 
is strictly a question of credibility and for the determina¬ 
tion of the jury. We do not quarrel with counsel for the 
railroad because they withheld Exhibit #3, a truly dam¬ 
aging view of the crossing, from the jury and the Court 
until forced to produce it, but it undoubtedly suggested to 
the jury that the railroad would do all in its power to 
present only the favorable aspects of the crossing and no 
other. 

And, assuming for the purpose of this argument that 
McKinney may have been mistaken in his testimony on 
certain details, the jury has a right to determine the facts 
by examination of all the testimony, whatever its source. 
Our Court of Appeals stated this doctrine fully in the case 
of Alamo v. Bel Rosario, 69 App. D. C. 47, as follows: 

“Obviously, the testimony of a party may be in¬ 
correct. The rule we are asked to adopt means, then, 
that the truth should not help a plaintiff who has testi¬ 
fied to an error. But there is no estoppel, since no 
one has acted on plaintiff’s representation, and no 
waiver since there was no intention to waive. The un¬ 
derlying motion seems to be that a 'party who has 
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testified incorrectly should be punished by losing his 
case. But if he has committed perjury he should not 
be punished without trial, and if he has not committed 
perjury he should not be punished at all. Since his 
testimony was adverse to his interests, he is more 
likely to have been mistaken than hung. The pro¬ 
posed rule actually punishes him for two things, his 
honesty and his error. The plaintiff in most personal 
injury cases was subjected, just before he was hurt, to 
excitement enough to explain mistakes of observation 
and memory. In many cases, including the present 
one, he was so badly hurt that he lost consciousness. 
And even the calmest and most disinterested witness 
often sees things that did not happen and remembers 
things that he did not see. ‘There is no sound reason 
why the familiar doctrine that a party may contradict, 
though not impeach, his own witness, should not, if 
the circumstances are consistent with honesty and 
good faith, be applied when he is himself the witness. 
• • • In other words, the law recognizes the fact that 
parties, as well as other witnesses, may honestly mis¬ 
take the truth, and requires juries to find the facts 
by weighing all the testimony, whatever may be its 
source.’’ 

McKinney testified that there was gravel between the 
rails (App. 11, 12). The railroad witnesses testified that 
there was not (App. 41, 48). This certainly raises an 
issue of fact. Appellant’s insistence that the pictures 
(Def. 1, 2, 3) conclusively show McKinney’s story to have 
been impossible is simply not a valid argument for sev¬ 
eral reasons. First, the pictures were taken several days 
after the accident (App. 61). Second, the testimony of the 
railroad witnesses shows that the ballast was strewn 
along the rails—by being thrown from shovels (App. 49), 
which certainly places the question before the jury as to 
the presence or absence of ballast on the crossing. 

And to a man of McKinney’s obvious background, edu¬ 
cation and intelligence, ballast and gravel would be inter¬ 
changeable words. Further, the manner in which the rail¬ 
road’s own witnesses testified as to the condition of the 
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crossing—taken together with the pictures—certainly could 
lead to the jury unfavorable inferences about the condi¬ 
tion of the crossing. For instance, their maintenance fore¬ 
man -was definite about having completely rebuilt the cross¬ 
ing one month prior to the accident (App. 42, 48). That 
certainly does not fit in with the pictures taken for the 
railroad. The railroad police lieutenant testified he was 
completely familiar with the crossing at the time of this 
accident (App. 63) and that it was in better condition 
than shown by the pictures (App. 65). 

Arnstein v. Porter, 154 F. (2d) 464 

Judge Hand: “Although part of plaintiff’s testi¬ 
mony on deposition does seem ‘fantastic’, yet plain¬ 
tiff’s credibility even as to those improbabilities should 
be left to the jury. If evidence is ‘of a kind that 
greatly taxes the credulity of a judge, he can say so, 
or if he totally disbelieves it, he may announce that 
fact, leaving the jury free to believe it or not.’ If, 
said Winslow, J., ‘evidence is always to be disbelieved 
because the story told seems remarkable or impossible, 
then a party whose rights depend on the proof of 
some facts out of the usual course of events will 
always be denied justice simply because his story is 
improbable.’ We should not overlook the shrewd pro¬ 
verbial admonition that truth is stranger than fic¬ 
tion.” Hastings v. Brooklyn Life Ins. Co., 138 N. Y. 
473,34 N. E. 289 

It would seem that there is nothing inconsistent and 
certainly nothing impossible about McKinney’s story after 
an examination of the pictures and of his testimony. There 
is no dispute that the McKinney automobile became lodged 
against the rail—and that was the proximate cause of the 
accident. The question then is what caused the automobile 
to become lodged against the rail. 

The trial justice has stated in this case that it did not 
seem improbable that ballast was on this crossing or that 
McKinney might have meant ballast when he said gravel. 
Counsel for appellant argued their theory of the physical 
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impossibility of the accident occurring in the manner de¬ 
scribed by McKinney. But neither the Judge nor the jury 
thought' it impossible after hearing all the witnesses and 
examining all the evidence. 

Conflict With Natural Laws 

Appellant argues also the impossibility of the McKinney 
auto sliding off the crossing in the manner testified to by 
McKinney. This argument is again based upon the alleged 
total absence of gravel from the crossing. It is submitted 
again that there is conflict as to the testimony on this 
point. Even the pictures introduced by the appellant show 
gravel in the large holes in the crossing. And the jury 
could certainly and legitimately have believed McKinney 
that there was considerably more on the night of this 
accident. 

The advancement of the argument that this incident is 
contrary to human experience or the laws of nature would 
appear far-fetched in face of the testimony and the pic¬ 
tures. On the contrary, it would seem that for an auto¬ 
mobile to slide on gravel on a deeply rutted road is quite 
common. In the case cited below the lower court was 
reversed in its dismissal of a negligence action because 
it felt the facts were unworthy of belief as contrary to 
natural laws. 

Jarman v. Philadelphia-Detroit Lines, Inc., 131 F. (2) 
728. 

“The rule is well established of course, that evi¬ 
dence contrary to established physical facts has no 
probative value. • • • But to justify the ignoring of 
evidence under this rule the evidence ignored must 
be utterly at variance with well established and uni¬ 
versally recognized physical laws and therefore in¬ 
herently impossible. * * * The rule means merely that 
courts are not required to stultify themselves by giv¬ 
ing serious consideration to what every man knows 
to be untrue. It does not mean that they must deter- 
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mine for themselves from the testimony of experts or 
otherwise, the truths of science which may be in¬ 
volved in cases before them and ignore testimony that 
does not coincide with their conclusions. Questions of 
fact are questions for the jury; and they do not become 
questions for the court merely because their solution 
may require scientific knowledge or expert opinion.” 

An examination of the instructions given to the jury by 
the trial justice shows the questions of proximate cause 
to have been fully covered. The instruction requested by 
the appellant and denied by the court is repetitious of a 
previous accepted instruction of the appellant which was 
given. The charge was denied except as covered in the 
general charge (App. 72) and it is submitted that it was 
fully covered both by the general charge and by the other 
charges requested by the appellant (App. 78). 

Theorization and Speculation 

The testimony of appellee’s witnesses as to seeing and 
hearing the train is not controverted or argued. All of 
the testimony of the appellant witnesses on that point was 
from the position of one standing at the crossing. There is 
no evidence other than the testimony of McKinney and 
Lanford as to seeing and hearing a train from within a 
closed car on a cold winter night. 

Appellant relies heavily on the testimony of their wit¬ 
nesses as to certain marks and marking in the ballast and 
on the rails (App. 45, 46, 53, 57, 58, 62) to support their 
theory that the automobile missed the crossing completely. 
But there was no testimony which tied up those marks with 
the auto involved in this accident. 

It seems therefore that any speculation and theorizing 
is that of appellant in attempting to controvert the facts 
testified to by McKinney. McKinney does not speculate 
or theorize as to what happened. He stated that his wheel 
slid and was caught on the rail. 
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Lavender v. Kurn, 66 S. Ct. 704 

Judge Murphy: “It is no answer to say that the 
jury’s verdict involved speculation and conjecture. 
Whenever facts are in dispute or the evidence is such 
that fairminded men may draw different inferences, a 
measure of speculation and conjecture is required on 
the part of those whose duty it is to settle the dis¬ 
pute by choosing what seems to them to be the most 
reasonable inference. Only where there is a complete 
absence of probative facts to support the conclusion 
reached does a reversible error appear. But where, 
as here, there is an evidentiary basis for the jury’s 
verdict, the jury is free to discard or disbelieve what¬ 
ever facts are inconsistent with its conclusion. And 
the appellate court’s function is exhausted when the 
evidentiary basis becomes apparent, it being immate¬ 
rial that a court might draw a contrary inference 
or feel that another conclusion is more reasonable.” 

Appellant accepts as the true condition of the crossing, 
the crossing as shown on its pictures introduced in this 
case. This is the conjecture indulged in by appellant upon 
which the weight of its appeal rests. Let us examine that 
fact to determine its effect: First, the pictures admittedly 
were taken three days after the accident; second, the pic¬ 
ture shows a crossing in very rough condition with numer¬ 
ous holes filled with gravel; third, the pictures were taken 
for and by the appellant and thus can be taken to show 
the crossing in its more favorable aspects. From this, the 
appellant argues “physical impossibility”. This is cer¬ 
tainly not a logical conclusion from the facts as they 
existed; or from the testimony that was presented to the 
trial court and jury. 

Contributory Negligence 

The burden of proving contributory negligence on the 
part of the decedent was and is upon the appellant. This 
they have signally failed to uphold. The only evidence in 
the case on this point is that of the appellant’s witnesses 
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from which only one inference can be drawn—that Isabell 
Postom was crushed between the train and the automobile 
while trying to escape from the automobile. That testi¬ 
mony was that the right front door was torn off (App. 40) 
added to the fact that Isabell Postom’s body was found 
alongside the track halfway between the point of impact 
and the spot to which the automobile was carried. The 
only inference possible from these facts is that the decedent 
had opened the door on her side of the automobile and was 
trying to get from between the train and the automobile 
when she was struck. 

Nothing in these facts or inferences could possibly spell 
out contributory negligence. All the testimony was that 
Lanford and McKinney barely got away in time and they 
were on the far side of the automobile from the train— 
which gave them the precious extra seconds which they evi¬ 
dently needed. 

Dashiel v. Moore, 177 Md. 657 

“A guest occupant of an auto is not held to the same 
degree of vigilance and caution as the driver, nor, 
to avoid the imputation of negligence, must be con¬ 
stantly divert the driver’s attention by warnings of 
danger which must be quite as apparent to the driver 
as to the guest, unless the operation of the car or the 
conduct of the driver would indicate to an ordinarily 
intelligent person that the driver was incompetent, 
inattentive, reckless, or indifferent to his own or his 
guests safety. If such a guest is or should be aware 
that the driver is doing nothing to avoid it, and has 
reason to believe an accident will occur unless the 
driver acts promptly, and fails to warn him, he is negli¬ 
gent. 

“What will amount to reasonable care in a given 
situation is a matter of judgment and common sense, 
and is governed by no general rule applicable to all 
cases, but ordinarily is to be determined by a jury in 
the light of all surrounding facts and circumstances.” 



12 


There is uncontradieted testimony to the effect that 
the train was neither seen nor heard by McKinney or Lan- 
ford before McKinney drove onto the tracks and no evi¬ 
dence of any kind as to the decedent hearing or seeing 
the train so that no duty to warn McKinney even devolved 
upon the decedent. There is no evidence that the deceased 
could have seen or did see the train in time to have warned 
the driver, so that the rule as laid down in McAdoo v. State, 
136 Md. 464, cited by appellant, has no application to the 
present case. The later Maryland cases of Dashiel v. 
Moore, supra, and Baltimore C. & A. Railroad Co. v. 
Turner, 52 Md. 216, indicate a slightly different rule, and 
the court in the latter case stated as follows: 

“Acts or omissions which might amount to gross 
negligence on part of driver of auto, might not be 
negligent at all on part of a passenger therein. • * • 
Guest cannot under all circumstances be expected to 
be constantly on the lookout for possible danger, and 
• to distract and confuse the driver by a steady flow of 
warning admonitions, but he is entitled to rely to some 
extent at least upon the vigilance of the driver if he 
appears to have ordinary skill and experience.” 

The evidence here disclosed that McKinney was by trade 
an automobile mechanic; had driven automobiles for many 
years; and was on this occasion driving slowly (10 miles 
per hour) and in second gear. The decedent was entitled 
to rely upon his skill and caution in the absence of testi¬ 
mony as to his gross negligence. 
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CONCLUSION 

The lower court and the jury were here presented with 
a factual question, and decided in favor of appellee. There 
is no actual basis for the arguments which have been ad¬ 
vanced as to impossibility, conflict with natural laws, specu¬ 
lation, and contributory negligence. The record, and the 
weight of the authorities, even those cited by appellant, 
hold that there is sufficient evidence here to have gone to 
a jury; and sufficient evidence to support the verdict. 

Lichtenberg & Barker 
B y Joseph Luria 

Attorneys for Appellee. 
1074 National Press Bldg. 
Washington, D. C. 
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No. 9826. 


THE BALTIMORE AND OHIO RAILROAD COMPANY, 

a Corporation, Appellant, 


ROSA POSTOM, Administratrix of the Estate of Isabel 

Postom, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


I. STATEMENT OF THE CASE IN REPLY. 

In the brief for appellee the counterstatement of the case 
does not conflict directly with the statement of the case in 
the brief for appellant. However, there are certain addi¬ 
tions and there are certain omissions which should be 
called to the Court’s attention, and in the remainder of the 
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brief there are statements of fact which, in our judgment, 
cannot be supported by the record. 

With respect to the holes in the crossing, appellee’s brief 
characterizes these holes as “of considerable size and 
depth” (p. 1) as “ from two to six inches deep covering 
an area of from one-quarter to one-half of the entire cross¬ 
ing” (p. 4) and as “partially filled with loose gravel” or 
as holes “containing loose gravel” (p. 4). Neither the tes¬ 
timony nor the pictures themselves in evidence in the case 
will support these statements. Similarly the record will 
not support the manner in which the testimony of Mc¬ 
Kinney, with respect to the nature of the crossing is para¬ 
phrased (p. 5) to the effect that “gravel was piled over the 
crossing in heaps”. In the light of the controversy in 
this case, this last is substantially different from Mc¬ 
Kinney’s testimony to the effect that the crossing was 
“graveled in the middle” (App. 38), that there was a 
“gravel bed” (App. 14) between the rails, and that the 
crossing consisted of gravel “just piled in there loose” 
in the space between the rails with nothing to hold it 
together (App. 15). 

Last but not least the counterstatement of the case could 
leave the impression that the car had become stalled or 
lodged on the crossing (p. 1). That this was not the fact 
is indicated not only by the record as cited in appellant’s 
brief but also by the reference on page 4 of appellee’s brief 
to McKinney’s “testimony that the wheels skidded off the 
crossing”. * 


n. ARGUMENT IN REPLY. 

1. The Physical Facts Rule. 

In our original brief -we have demonstrated that there 
is no evidence of negligence in this case because: 

(a) the only evidence that could by any stretch of the 
imagination raise a jury question on the issue of negligence 
is the testimony of Osborne McKinney to the effect that 
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the crossing was made of loosely piled gravel without any¬ 
thing on the ends to hold it together; (App. 15) and, 

(b) this testimony is in square conflict with the appear¬ 
ance of the crossing as indicated by the pictures of the 
crossing admittedly taken three days after the accident. 
Appellee seeks to reconcile McKinney’s testimony with the 
pictures first, with the new contention that there was or 
might have been gravel in some holes in the crossing, 
second, with another new contention that the gravel could 
have been removed from the crossing by a work crew after 
the accident and planks placed at either end of the cross¬ 
ing also, (all this is supposed to have been done within 
some forty hours that elapsed between the time McKinney 
viewed the crossing on Monday evening and the time the 
pictures were taken during the day on Wednesday), and 
third, with the old contention that to McKinney gravel 
means ballast and there might have been some ballast on 
the crossing. We submit that the two new theories urged 
as methods for reconciling McKinney’s testimony with the 
pictures are no better than the ones -which have been urged 
in the past. Placing gravel in the holes in the crossing, 
still does not make the pictured crossing a crossing made 
of loosely piled gravel as McKinney described it. As far 
as a change in the condition of the crossing by a work crew 
is concerned, we have always felt that this proposition is 
absurd. The pictures show clearly that the crossing had 
been in the condition shown for some period of time, aiid 
certainly appellee has gone to extremes in suggesting that 
the railroad would stoop to manufacturing evidence by 
altering the crossing and then photographing it. 

The case of Alamo v. Del Rosario , 69 App. D. C. 47, 
98 F. 2d 328 (1938) cited by appellee holds that a plaintiff 
need not necessarily be deprived of a verdict in a case 
because he has lied. We have not asked that the verdict 
in this case be set aside because the plaintiff’s case is 
tainted by McKinney’s testimony. Our point is a very 
different one. It is simply this. The only testimony in this 



4 


case upon which a verdict can be based is the testimony 
of Osborne McKinney. That part of his testimony which 
is absolutely necessary to the plaintiff’s case is the part 
as to which McKinney is plainly in error. 

The case of Arnstein v. Porter, 154 F. 2d 464 (C.C.A. 2d 
1946), is cited in the appellant’s brief apparently for the 
proposition that no matter how “fantastic” a statement is, 
the issue of credibility is still for the jury. A reading of 
the full opinion will disclose that Judge Frank did not go 
that far. The case involved a plagiarism suit and (part of) 
the plaintiff’s story seemed unlikely. Nevertheless it could 
have been true, and the Court held that the plaintiff had 
the right to put in his case before the Court and jury as 
against the defendant’s request for summary judgment. 
The Court did hold, however, that there are cases in which 
summary judgments should be granted on the ground that 
the plaintiff’s story is too unlikely, as for instance where 
the plaintiff in a suit on a promissory note denies payment, 
and the defendant sets forth in an affidavit his cancelled 
check to the order of the plaintiff together with a written 
receipt. In the case at bar we have a situation where the 
testimony of a witness involves not something in human 
conduct which is highly unusual but rather a physical 
object described in a fashion totally irreconcilable with 
pictures of the same object. 

There can be no doubt under the decisions cited in our 
previous brief that testimony which inevitably conflicts 
with physical facts, or really with admitted facts, must be 
disregarded. McKinney’s testimony with respect to the 
construction of the crossing cannot be reconciled with these 
pictures by any of the theories proposed, including the 
theory mentioned by the lower court and urged again by 
appellee to the effect that ballast and gravel are the same 
to McKinney, a witness who when confronted with the pic¬ 
tures said “this picture don’t show no gravel”. (App. 38). 
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2. Conflict with Natural Laws. 

Under this heading in our previous brief we urged that 
it was apparent from the construction of the crossing as 
shown in the pictures that McKinney, if he actually drove 
onto the crossing at his admitted speed of some ten miles 
per hour, could not have gotten off the crossing and down 
between the rails unless he tried to do so. The argument 
is not based necessarily upon the total absence of gravel 
from the crossing as appellee contends (p. 8) but rather 
from the obvious fact that a car proceeding at some 25 feet 
per second in a forward motion could not possibly be 
thrown sideways within the space of 4 feet so that the front 
wheel would be stopped off of the crossing and between 
the rails (App. 11, 18, 28, 29) unless it met some substan¬ 
tial obstruction. There is no evidence in the record that 
any such obstruction existed and no one has testified that 
there was any shock, or bump, or jolt which such an 
obstruction must necessarily have caused. In addition the 
beams at either end of the crossing were sufficiently raised 
above the level of the crossing to hold a car on the crossing 
if in fact it had ever been on the crossing. 

The case of Jarman v. Philadelphia-Detroit Lines, Inc., 
131 F. 2d 728 (C.C.A. 4th 1942), is a case in which a ver¬ 
dict was allowed to stand in the face of the contention by 
defendant that the testimony of the plaintiff conflicted with 
physical and natural laws. It is not a case, however, which 
holds that evidence which is in conflict with physical laws 
oi- natural experience is adequate to support a verdict, but 
rather that physical and natural laws are not necessarily 
proven by expert testimony involving the opinion of ex¬ 
perts as to what would or would not take place under a 
given set of circumstances. If the situation had involved 
a story such as McKinney’s which is patently impossible 
in the light of what everybody knows concerning what an 
automobile will do in a simple situation, the result would 
have been different, as the Court in its opinion (quoted at 
page 18 of our earlier brief) plainly indicated. 
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With respect to the instruction requested by the appel¬ 
lant on the subject of proximate cause, it was of course 
repetitious in the sense that the Court planned to discuss 
proximate causation in the general charge. But we urged 
then and urge now the right to substitute for a general dis¬ 
cussion in legal terms of the concept of proximate causa¬ 
tion a specific instruction on the only proximate cause point 
in the case which would be plainly understandable to the 
jury. 

3. Theorization and Speculation. 

Under this point in our previous brief we made the con¬ 
tention that a verdict must be supported by some evidence 
and not merely by speculation, surmise and conjecture as 
this one was. The proposition we think is well supported 
by the cases of Galloway v. United States, 319 U. S. 372 
(1943); Kenney v. Washington Properties, 76 App. D.C. 43, 
128 F. 2d 612 (1942), and the other cases cited in our brief. 
It is not in any way limited by Mr. Justice Murphy’s lan¬ 
guage in the case of Lavender v. Kurn, 327 U. S. 645 (1946). 
This language has been frequently quoted but upon analysis 
it will be found to state no new rule endorsing jury verdicts 
in cases where there is no evidence on the issue of liability. 
There is a vast difference between the “speculative” proc¬ 
ess by which reasonable inferences are drawn from proven 
facts, on the one hand, and mere speculation and conjecture 
with respect to the existence at all of facts on the other. 
In Myers v. Reading Co., 331 U. S. 477, 485 (1947), Justice 
Burton, in discussing Justice Murphy’s statement in Lav¬ 
ender v. Kurn, supra, says: “The requirement is for proba¬ 
tive facts capable of supporting, with reason, the conclusion 
expressed in the verdict.” (Emphasis supplied.) There must 
always be, even under Justice Murphy’s language, “an evi¬ 
dentiary basis for the jury’s verdict”. There is none here, 
for certainly once that part of McKinney’s testimony which 
conflicts with the admitted facts in the case is disregarded 
there is nothing left but the fact that there was a collision 
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between the train and the car at this crossing. This clearly 
is not a res ipsa loquitur case, there being many possible 
explanations of the accident which do not involve negligence 
on the part of the defendant. Therefore, mere speculation 
and conjecture as to how this accident might have happened 
or as to what the defendant might have done or failed to 
do which might have contributed to it are all that supports 
the verdict. They do not satisfy the requirement that there 
be an evidentiary basis for the verdict. 

i 

4. Contributory Negligence. 

Under the story told by plaintiff’s witnesses, the car was 
driven onto the tracks before the train was audible or visi¬ 
ble. Such a story makes a stronger case on this issue of 
liability than would an account under which McKinney 
barely beat the train to the crossing. If the story is true, 
then the car was lodged on the tracks for a substantial pe¬ 
riod of time after this heavy freight became audible and 
after it became visible. The cases cited in our previous 
brief support the proposition that Isabel Postom, under 
such a set of facts, would have been under an obligation 
to keep a lookout and to take reasonable measures for her 
own safety, an obligation which on this set of facts she 
failed to meet. The cases cited in appellee’s brief deal with 
the responsibility of a passenger in a car with respect to 
the operation of the car, whereas what is really involved 
here is Isabel Postom’s obligations with respect to her own 
safety after the car came to rest on the crossing; thus the 
decisions decided by appellee are not in point. 

To those cited in our brief, we wish to add a recent de¬ 
cision of the Maryland Supreme Court, namely, the case of 
Bush v. Mohrlein, 62 A. 2d 301, decided November 11, 1948, 
in which the Maryland Court again supported the content 
tion made in our earlier brief (p. 25) that Isabel Postom; 
if she were alive today, would not be permitted to testify 
that she looked and listened for this approaching train but 
did not see or hear it. 
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In a nutshell our position with respect to the contribu¬ 
tory negligence point is simply this. While we recognize 
the reluctance of courts to decide a case on the ground of 
contributory negligence and on the ground that someone 
appears to have failed to exercise reasonably prudent meas¬ 
ures for their own safety, it seems to us that a plaintiff 
should not be permitted to recover when the story offered 
to establish liability is a story under which contributory 
negligence of the plaintiff is clearly proven. On this record 
appellee cannot contend that it is highly unlikely that Isabel 
Postom would have sat quietly in the car and allowed her¬ 
self to be killed. Either this car was driven onto the track 
when the train was almost on them or Isabel Postom had 
an extended and adequate opportunity to achieve her own 
safety. 

III. CONCLUSION. 

We submit that this is clearly a case in which an injustice 
will be done if this verdict is permitted to stand. We sub¬ 
mit that no rule of substantive law imposes this liability 
on the defendant and that if the defendant is compelled to 
respond in damages in this situation, it will be as the result 
of the jury’s determination as to who best can bear this 
loss. We request this Court to order this verdict set aside 
and enter judgment for the defendant or to remand this 
case to the District Court so that the Trial Judge may de¬ 
termine whether in his judgment a new trial or a judgment 
notwithstanding the verdict is in order. 

Respectfully submitted, 

Stephen Ailes 
Paul. F. Mickey, 

Attorneys for Appellant , 

1139 Shoreham Building 
Washington 5, D. C. 

Steptoe & Johnson 
Of Counsel 
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of its appeal in this case. 



0 


As ground for this petition, appellant submits that the 
essential conclusions on which the decision depends, drawn 
in the majority opinion as to the facts in the case, are not 
supported by, and in fact are in conflict with, the record 
in the case. 


Point I. Proximate Causation. 

There are three key sentences in the majority’s two para¬ 
graph analysis of the crucial question of proximate cause 
in this case. Each is in conflict with the record as the fol¬ 
lowing comparisons show: 

A. The majority’s conclusions with respect to the negli¬ 
gence of McKinney, the driver of the carfSfm conflict with 
McKinney’s owm admissions. 

“ There is no evidence tend¬ 
ing to show that the driver 
of the automobile was pro¬ 
ceeding at an excessive rate 
of speed or was otherwise 
negligent.” 

Q. “Had you stopped and 
looked and listened be¬ 
fore you w r ent on the 
tracks?” 

A. (McKinney) “No, Sir, I 
didn’t stop and look.” 
(App. 15). 


Q. “What speed were you 
going when you got on 
the crossing?” 

A. (McKinney) “I would 
say about 10 miles per 
hour.” (App. 12). 


Under the law of Maryland, the driver of the automobile 
was guilty of negligence as a matter of law when he failed 
to stop and look. (Baltimore and Ohio, Railroad Company 
v. Yingling, 1925, 148 Md. 169, 129 A. 36, 41 A.L.R. 398.) 
Had he stopped, he could not have been traveling ten miles 
per hour on the crossing. In addition, the testimony of 
several witnesses concerning tracks in the frost leaving 
the roadway short of the crossing and showing that the car 
missed the crossing altogether is clear evidence of negli¬ 
gence. 
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B. The majority’s theory of how the accident might have 
happened and of what McKinney might have meant cannot 
be reconciled with McKinney’s own words. 

‘‘There was gravel in twixt 
the rails, and when 1 got in 
twixt the rail( s), my front 
wheel slipped in the gravel 
and caught on the rail.” 
(McKinney; App. 11 and 
12). (Emphasis supplied) 

In addition to repeated ref¬ 
erences to the fact that the 
wheel “slipped” in gravel, 
McKinney testified: 

Q. “Why do you think your 
wheels slipped?” 

A. “Well, I wouldn’t know; 
on account of the gravel 
bed there and it just 
slipped off and caught 
on the rail.” (App. 14). 

The majority apparently conceded that McKinney’s story 
is proven to be false by the pictures with which it cannot 
be reconciled or by the common everyday laws of nature 
which make it impossible. If not, there was no point in 
stating that “he was apparently an uneducated, illiterate 
man, with a very limited vocabulary and a circumscribed 
power of expression,” and in restating his theory of how 
the accident occurred so as to state a theory which would 
not be rendered impossible by the admitted physical facts. 

But this freedom to speculate is not given to the jury, 
nor to the court, as the cases cited on pages 20 and 21 of 
appellant’s brief plainly hold. A fortiori, the court should 
not indulge in inferences as to what a witness might have 
meant when the inferences are in direct conflict with what 
the witness said, as the parallel quotations above plainly 
show. 


“It may be fairly inferred 
from his explanation of the 
accident that he claimed that 
the automobile either slid 
off of the front portion of 
the crossing . . t (Emphasis 
supplied) 

. . . or possibly struck a rut 
in the crossing and jumped 
slightly to the left.” 
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C. The majority’s characterization of appellant’s con¬ 
tention as speculation ignores the bulk of the testimony of 
appellant’s witnesses at the trial. 

“The appellant’s contention Witness Ensor: “Just about 
that what actually happened approximately four feet 
was that the driver for some west of the crossing there 
reason or other missed the was a mark. In fact, it was 
intersection and drove onto kind of T-shaped. It looked 
the rails is pure conjecture like the car had run up and 
and sheer speculation.” then tried to get back and 

couldn’t, and then it had 
drug up in the ballast line 
as far as the switch.” (App. 
57). 

Witness Nicholson: “You 
could see where the auto¬ 
mobile had left the road 
leading up to the crossing.” 
(App. 62). 

(See also App. 28, 29, 30, 
31, 39,45,53,58, 64). 

Point II. Negligence. 

On the issue of negligence the majority finds the railroad 
company guilty of negligence virtually as a matter of law 
solely because a railroad section foreman testified, first, 
that he had repaired the crossing in question a month be¬ 
fore the accident and, second, that amesite lasts two years. 
Both statements, say the majority, cannot be true. This 
“dilemma” upon the horns of which the witness is thus 
“impaled” has little affirmative probative value on the 
issue of negligence. If the crossing was; repaired two 
months earlier, or three months earlier, or two years ear¬ 
lier it still does not follow automatically that the railroad 
was negligent. Likewise, if amesite lasts only one year, 
or six months, it does not follow automatically that the 
railroad was negligent. 

The only evidence of negligence is found in the state¬ 
ments of plaintiff’s witness, McKinney, that the crossing 
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was made of gravel loosely piled in between the rails and 
that the crossing was only eight feet wide. (App. 14, 15, 
17, 38). (McKinney nowhere said or intimated that the 
crossing was made “in part at least” of gravel as the 
majority states). This testimony is plainly false as the 
pictures clearly show. 

Conclusion. 

Appellant submits that Judge Miller’s opinion correctly 
states the law and the facts. A rehearing is respectfully 
requested so that the record may be re-examined by the 
court and a clear injustice remedied. 

Respectfully submitted, 

i 

/s/ Stephen Ailes 
Stephen Ailes 

/s/ Paul F. Mickey 

Paul F. Mickey i 


We certify that the above petition for rehearing is pre¬ 
sented in good faith and not for delay. 

/s/ Stephen Ailes 
Stephen Ailes 

/s/ Paul F. Mickey 
Paul F. Mickey 
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ANSWER TO PETITION FOR REHEARING 

Appellant has petitioned for rehearing on the ground 
that the decision of this Court was based upon conclusions 
not supported by the record in the case. In support of 
this theory, appellant has removed three “key” sentences 
from the context of the majority opinion and compared 
them with extracts from the record of testimony. These 
will be considered seriatim. 

The first deals with the question of the negligence of 
McKinney, the driver of the car, not that of the deceased, 
his passenger. The comparison of the language of the ma¬ 
jority opinion and the testimony, as set forth in appellant’s 
petition, supplies more than ample support for the Court’s 
opinion. Furthermore, McKinney’s negligence or lack of 
negligence is not in issue at this time — his negligence in 
any case is not chargeable to the deceased. 


2 


The second sentence extracted from the majority opinion 
deals with the inferences drawn from the testimony explain¬ 
ing the position of -the automobile. The majority opinion 
terms appellant’s position as “pure conjecture and sheer 
speculation”.' This point, previously raised at the trial, as 
well as on the appeal, is certainly one of fact and, conse¬ 
quently, was properly submitted to, and resolved by, the 
jury. 

The third sentence extracted deals with the court’s char¬ 
acterization of appellant’s position as “pure conjecture and 
sheer speculation”. The testimony quoted by the appel¬ 
lant in its petition in no way weakens this characteriza¬ 
tion, but indeed lends support to it. 

Finally, the appellant attacks the finding that the rail¬ 
road was guilty of negligence. The best that can be said 
for this argument is that a factual question was presented 
which was determined by a jury — which had before it the 
patently fallacious statement of the appellant’s section 
foreman. 


CONCLUSION 

The majority decision was in strict accordance with the 
facts before the Court and the controlling authorities. Noth¬ 
ing is here presented which was not formerly before the 
Court and considered by the Court in reaching its decision. 

It is respectfully submitted that the petition for rehear¬ 
ing should be denied. 

William K. Lichtenberg 
Joseph Ltjria 

1074 National Press Building 
Washington, D. C. 

Attorneys for Appellee. 






